Chapter 4

Anticompetitive Behavior
in Postal Services

R. Richard Geddes

Anticompetitive behavior by government postal services is of par-
ticular interest for a number of reasons, including the following.
First, postal services are a major industry in terms of both sales and
employment throughout the world. Second, historically there has
been considerable government involvement in almost every coun-
try’s post. Most postal services are, or were at one time, government-
owned monopolies. Third, many postal services perform a core, mo-
nopolized activity of letter delivery but face competition either on
the fringes of their core activity or in other noncore activities, such
as parcel and express mail delivery. Fourth, there has been extensive
reform of many postal services around the world, which has led to
increased commercialization and resulted in additional competition
between government and private firms.!

In this chapter, I examine anticompetitive behavior by SOEs in
the postal sector, both in the United States and internationally.
Anticompetitive SOE behavior may lead to inefficient competition
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between government and private firms. Inetficient competition oc-
curs when a higher-cost (less efficient) firm is able to use govern-
ment-granted privileges and immunities rather than superior
business skills, to drive a lower-cost (more efficient) firm from the
market, deter its entry, or reduce its market share.?

[ first examine the case of the U.S. Postal Service (USPS). I
briefly review the special government-granted privileges, subsidies,
and immunities enjoyed by the USPS. This review provides a tem-
plate for understanding government-granted benefits enjoyed by
other posts and also suggests the importance of thoroughly examin-
ing institutional details.

Following that, I present data consistent with anticompetitive
behavior by the U.S. Postal Service. Finally, I review examples of
anticompetitive behavior that have arisen in postal services interna-
tionally.

Privileges Enjoyed by a Government Postal Service:
The Case of the USPS

Commentators often focus on legally enforced monopoly as the
main source of economic value (or rents) with which to subsidize
competitive activities. However, the USPS receives a variety of addi-
tional special dispensations that artificially improve its ability to
compete with private firms. Special privileges enjoyed by the USPS
can be grouped into two categories: (1) monopoly and suspension
powers and (2) a set of special privileges and immunities stemming
from government ownership or sponsorship. I first discuss monopoly
and suspension powers.

The USPS retains several key monopoly powers: a monopoly over
letter delivery, a mailbox monopoly, and the ability to suspend the
delivery monopoly in certain cases. The delivery monopoly is proba-
bly the government-granted privilege that raises the greatest fear. It
is a concern because the USPS provides both monopolized services,
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such as letter delivery, and competitive services, such as package and
express mail, and can potentially use revenues from monopolized
activities to cross subsidize competitive activities.

In the United States, the delivery monopoly is over letter mail.
The Private Express Statutes prohibit the private carriage of “letters
or packets,” and the Postal Service defines a letter as “a message
directed to a specific person or address and recorded in or on a tangi-
ble object.” The courts have accepted the Postal Service’s broad test
for a letter as, “the presence or absence of an address.”*

The USPS’s definition of a letter, adopted by the Postal Service
in 1974, differs from earlier definitions and is much more expansive.
Indeed, the Post Office and then the Postal Service has consistently
expanded the scope of its monopoly over a 200-year period.” Such an
expansive definition leads naturally to monopolization of materials
not intuitively considered letters, such as bills and advertising mat-
ter. According to the Postal Service’s definition, an addressed grocery
store advertisement is a letter.

A substantial portion of USPS revenue comes from monopolized
activities. In 2003, 56 percent of the Postal Service’s revenues from
mail were from monopolized first-class mail, while more than 26 per-
cent were from partially monopolized Standard Mail (formerly third-
class mail).°

Additionally, the postal delivery monopoly in the United States
differs critically from other utility monopolies in that its scope is
etfectively defined by the Postal Service itself. Scholars have noted
that unusual institutional arrangement. Gregory Sidak and Daniel
Spulber have stated, “The result is unlike that in any other regulated
industry: Because the Postal Service claims for itself the term ‘letter,’
which defines the extent of its monopoly, the monopolist has the
power largely to define the scope of its own monopoly.””

The monopoly is well enforced. The USPS can conduct searches
and seizures if it suspects citizens of contravening its monopoly. For
example, in 1993, armed postal inspectors entered the headquarters
of Equifax Inc. in Atlanta. The postal inspectors demanded to know
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if all the mail sent by Equifax through Federal Express was indeed
extremely urgent, as mandated by the Postal Service’s criteria for
suspension of the Private Express Statutes. Equifax paid the Postal
Service a fine of $30,000. The Postal Service reportedly collected
$521,000 for similar fines from 21 mailers between 1991 and 19943

The fact that the USPS holds a well-enforced letter delivery mo-
nopoly over which it effectively defines the scope is significant for
anticompetitive behavior. Competitors or potential competitors are
likely to be reticent about entering, investing in, or expanding activi-
ties in which they fear competition from the USPS. Were the deliv-
ery monopoly more circumscribed, rivals would be less fearful of the
redistribution of monopoly rents toward competitive activities.

The USPS in fact holds two distinct monopolies. The second is
a statutory monopoly over the use of private mailboxes. The Crimi-
nal Code stipulates a fine if matter on which postage has not been
paid is deposited in a mailbox.” The Postal Service’s Domestic Mail
Manual requires that mailboxes “shall be used exclusively for matter
which bears postage.”!” Additionally, the Domestic Mail Manual
specifies the size, shape, and dimensions of mailboxes.!!

The United States is the only country that has a mailbox monop-
oly."? The Supreme Court, in United States Postal Service v. Council
of Greenburgh Civic Associations, considered the constitutionality of
the mailbox monopoly on free speech grounds. It came to the unset-
tling conclusion that postal customers must accept a monopoly over
their own mailboxes in return for the privilege of being subjected to
the Postal Service’s monopoly over letter delivery. The court stated
that “In effect, the postal customer, although he pays for the physi-
cal components of the ‘authorized depository,” agrees to abide by the
Postal Service’s regulations in exchange for the Postal Service agree-
ing to deliver and pick up his mail.”?

In addition to the delivery and mailbox monopolies, the USPS
has the ability to selectively suspend the delivery monopoly in cer-
tain cases. Yale Law School professor George Priest has written, “In
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the 1973 Report the Governors announce for the first time that they
possess and that they will exercise the authority to suspend the pri-
vate express statutes at their discretion. No Postmaster General has
ever claimed the power to repeal or to ‘suspend’ the private express
statutes by administrative order. But the Governors have discovered
an obscure postal regulation which will allow them, with sympathetic
interpretation, to surrender bits and pieces of their exclusive grant
in ways to preserve the substance of the monopoly.”'* Exceptions
include the obvious, such as letters accompanying cargo and letters
of the carrier (which, for example, encompass interoffice correspon-
dence), but also include letters by special messenger as well as ex-
tremely urgent letters. The latter two exemptions allow for bicycle
messengers and overnight delivery services. Although suspension of
the delivery monopoly has allowed numerous businesses, such as
Federal Express and DHL, to develop and thrive, it remains unclear
whether Congress ever gave the Postal Service legal authority to sus-
pend the postal monopoly."> Because it mitigates key potential oppo-
sition to the delivery monopoly, however, the ability to suspend the
monopoly has been tolerated for decades.

The combination of an expansive definition of a letter, com-
bined with the ability to selectively suspend the delivery monopoly,
means that the USPS can effectively decide what falls under its mo-
nopoly. As James C. Miller observed, “Through its ability to define a
‘letter,” the Postal Service is in the enviable position of being able to
determine the extent of its own monopoly. While the service has
‘suspended’ its monopoly for certain letters (such as time-sensitive
materials), it has also expanded its monopoly by defining letters to
include bills, receipts, IBM cards, magnetic tapes, and other business
documents. Typically, as new services such as express mail have de-
veloped, the Postal Service has first asserted that these services fall
within its monopoly and then announced a suspension of the mo-
nopoly with respect to some aspects of the new service.”!°

The implications for anticompetitive behavior of the delivery
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and mailbox monopolies and the suspension ability are clear. The
powers related to the postal monopoly are unlike those of other util-
ity monopolies. The USPS is able to micromanage its monopoly
power to garner the greatest economic rents while mitigating poten-
tial political opposition to the monopoly through the suspension
power. Those shielded economic rents can be used to compete with
private rivals not enjoying monopoly power.

The monopoly and suspension powers, however, are not the only
government-granted privileges the USPS receives. There are a host
of additional special USPS benefhits, all of which can be used to arti-
ficially lower costs in activities where 1t faces competition.

It is exempt from taxation. Because it can borrow from the Fed-
eral Financing Bank, it enjoys an explicit government guarantee of
its debt. It remains government owned and is thus exempt from
paying investors an expected rate of return on their invested capital;
that 1s, it benefits from captive equity.!” It is not subject to a bank-
ruptcy constraint. It has, at various times, received direct cash sub-
sidies. It has the power of eminent domain. It is exempt from a host
of costly government regulations including antitrust law and SEC
disclosure requirements. It is immune from parking tickets for its
vehicles and from paying for vehicle registrations. It does not have
to apply for building permits or conform to local zoning regulations,
etc. All of the government-granted benefits enumerated above are
valuable and allow the USPS to artificially reduce its prices below
those of more etficient rivals.

USPS Pricing and the Postal Reorganization Act of 1970

The above discussion indicates that the USPS has the ability to use
numerous government-granted privileges and immunities to subsi-
dize activities in which it faces competition. David Sappington and
Gregory Sidak’s discussion in Chapter 1 of this book suggests it has
that incentive. But is there any indication that it actually does?
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The Postal Reorganization Act of 1970 allows a test of the hy-
pothesis that, when given the opportunity, an SOE will reduce prices
in competitive activities and raise them in monopolized activities.
Although the act appears to have tightened some constraints on the
USPS, it greatly reduced the intensity of congressional oversight of
pricing. Before the act, Congress itself set postal rates with the assis-
tance of the Bureau of the Budget. Although that arrangement re-
sulted in prolonged and sometimes acrimonious debate over relative
rates, it nevertheless vested final authority for price setting in Con-
gress and constrained the Post Office.!s

To regulate prices, the act created the Postal Rate Commission
whose five members are appointed by the president with advice and
consent of the Senate. The Postal Rate Commission was explicitly
instructed to take the cost of providing specific classes of mail deliv-
ery into account in rate making through the requirement that “cach
class of mail or type of mail service bear direct and indirect costs
attributable to that class or type plus that portion of all other costs
of the Postal Service reasonably assignable to each class or type.”

That section of the act has been interpreted as an attempt by
Congress to move away from using excessive first-class mail prices to
subsidize other mail classes, which had been the case in the past. For
example, the U.S. Court of Appeals for the District of Columbia Cir-
cuit in National Association of Greeting Card Publishers v. United
States Postal Service stated that “Discrimination in postal ratemaking
in favor of certain preferred classes of mail and to the great disadvan-
tage of first class mail has long been part of our postal system. . . . In
seeking postal reform through the 1970 Act it was a central and express
aim of both Houses of Congress to end the abuses of this practice.”?!

However, Congress did not provide the Postal Rate Commission
with adequate authority to carry out its mandate of cost-based rates.
First, the commission must consider at least seven other criteria be-
sides attributable costs when determining rates.?> Second, the com-
mission was not given authority to actually set postal rates, as
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Congress had done, but merely to recommend rates to the USPS
Board of Governors after a rate change request from the Postal Ser-
vice.”> A recommended change in a rate proposal is sent to the board
for reconsideration, and the board can overrule the commission pro-
vided it is unanimous.?* The board has twice used its authority to
overrule the commission’s recommended rates.

The third weakness is one of information, which has two dimen-
sions. First, the commission lacks subpoena power. It must rely on
testimony brought by participants in a rate hearing rather than de-
manding specific information from the USPS. Second, there are
large information asymmetries between the Postal Service and all
other parties.”> This sometimes makes it difficult to obtain informa-
tion relevant to avoiding cross subsidy.

Finally, the commission does not have the power to regulate the
quality of postal services.?® As an illustration, on July 25, 1990, the
Postal Rate Commission formally advised the USPS of its opinion
that it should not implement a plan to downgrade nationwide first
class delivery standards.?” On July 26, 1990, Postmaster General An-
thony Frank responded in a letter stating that “After consideration
of the opinion, we have concluded that it does not warrant changing
our scheduled Saturday implementation of overnight standard
changes. . . .” The Postal Service itself is thus able to determine
critical variables, such as the number of deliveries per day or week
and the speed of deliveries, giving it latitude for redistribution on
that additional margin. Overall, the act effectively transferred con-
trol of Postal Service pricing from Congress to the USPS itself.?® John
Tierney has stated, “It hardly seems appropriate that a government
agency enjoying a monopoly over certain of its services has the ulti-
mate power to put into effect whatever rates it chooses.””

That may be somewhat too strong because USPS pricing is not
entirely unconstrained. The commission’s decision does force the
board to be unanimous in overruling it. Additionally, Congress exer-
cises oversight through committee hearings, and the Senate has
input into board memberships.
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However, the above institutional changes imply that pricing con-
trols on the USPS were substantially weakened by the act. Given
those changes and the behavior postulated by Sappington and Sidak
in Chapter 1, the USPS would likely have increased prices in monop-
olized (i.e., low elasticity) classes of mail and reduced prices where it
faced competition (i.e., high elasticity) after the act.

Examining price changes before and after the act across various
mail classes can test that prediction. The three largest classes of mail
are first-class mail, third-class mail [now called standard mail (A)],
and fourth-class mail [now called standard mail (B)].>* First-class is
generally considered the most monopolized class because it is com-
posed primarily of letters subject to the delivery monopoly. Third-
class mail is comprised mostly of bulk advertising matter. Fourth-
class mail is primarily parcels and bound printed matter.’! Fourth-
class mail faces intense competition from United Parcel Service,
Roadway Package Service, and numerous trucking companies. Ex-
press mail, although small in terms of revenue, is also of interest
because it faces considerable competition from private services in-
cluding UPS Overnight and Federal Express. Express mail was not
established as a separate class until October 9, 1977, so data prior to
the act are not available.

Below, in figures 1 through 5, I show the real price—revenue per
piece for each class—of first-class, fourth-class, and express mail over
time. I also show the ratio of first class to fourth class and the ratio
of first class to express mail.

Figure 1 displays the real price of first-class mail, the largest and
most monopolized class. It indicates that a preact increase in first-
class mail prices continued after the act was implemented in 1971
and that first-class prices leveled off around 1980. Figure 2 displays
real fourth-class prices, which show a sustained downward trend after
the act. The average real fourth-class price per piece was $2.28 in
1971 and reached a low of $1.21 in 1996, a decrease of 47 percent.

The final class of mail examined, express mail, is displayed in
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Figure 1. First-Class Mail Prices (1987 Dollars)

Figure 3. The act’s effect on express mail prices cannot be examined
explicitly because this mail class was created after the act’s implemen-
tation in October 1977. Because this class faces intense competition,
however, it is useful to examine its price behavior over time. Data for
express mail prices from 1978 to the present show a pattern remark-
ably similar to the postact behavior of fourth-class mail. There was a
decrease soon after inception, followed by a leveling off of prices.
Figure 4, showing the ratio of first- to fourth-class mail prices, is
of particular interest. As expected, it displays a clear positive change
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after the act was implemented in July 1971. There is no clear trend
before the act. Figure 4 is also compelling because there are few
alternative explanations with which it is consistent. As noted, court
findings suggest that relative first-class prices were already too high
before the act, so it is unlikely that Figure 4 reflects intentional ad-
justment of rates by the commission. First-class rates should have
declined relative to other classes.

Moreover, it is unlikely that adjusting prices to cost would have

taken 28 years were the commission endowed with sutficient power
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Figure 4. Ratio of First- to Fourth-Class Mail Prices
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to control prices. Figure 4 is thus consistent with the USPS placing
a greater burden on captive (low elasticity) customers relative to cus-
tomers for whom they face competition; this is consistent with Sap-
pington and Sidak’s analysis. Referring to inverse elasticity pricing,
postal scholar John Tierney noted, “Yet it appears that the Postal
Service and the rate commission so far have done little to end the
placing of an inappropriate share of the rate burden on first-class
mail to cross-subsidize other classes. Although the appeals court dis-
approved of further use of the inverse elasticity rule, the Postal Ser-
vice and the rate commission continue to implicitly apply it.”*?

Figure 4 is more suggestive of the slow extraction of monopoly
rents to increasingly subsidize competitive package delivery, subject
to remaining political constraints, than of successful realignment of
post-act rates. Additionally, Figure 1 shows that the upward trend in
real first-class prices leveled off in the mid-1980s. This implies that
the increase in the ratio since then is due to declining real fourth-
class prices, as shown in Figure 2, which suggests a large degree of
diversion of resources aimed at reducing fourth-class prices.

Although the technology of mail delivery has changed substan-
tially during this period, technological improvement is likely to have
favored delivery of first-class letter mail rather than fourth-class
packages.® The ratio would have then fallen over time under pricing
consistent with the cost-allocation mandate in the act. It is also un-
likely that technological change would have caused such an abrupt
shift in slope in 1971.

Supporting evidence is provided by the ratio of first-class to ex-
press mail prices as shown in Figure 5. The trend in that ratio is not
as pronounced as that in Figure 4 and appears to have leveled off in
recent years but, as expected, is still decidedly positive. Between
1978 and 1990 the ratio increased by more than 65 percent.’

Figures 1 through 5 suggest that when the Postal Reorganization
Act of 1970 reduced control over U.S. Postal Service pricing, it
moved toward higher prices for monopolized relative to competitive
mail classes. Data suggest that the act increased the ratio of first- to
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fourth-class mail prices, and the ratio of first-class to express mail
prices provides corroborative evidence.

Express mail and package delivery are not the only competitive
activities into which the USPS has entered, however. The USPS has
initiated many new activities outside its core area of delivering let-
ters. It has expanded into selling mugs, T-shirts, phone cards, pass-
port photos, and a variety of e-commerce services such as eBill Pay,
NetPost Cardstore, and NetPost Certified Mail. It has done so with-
out receiving the prior approval of the Postal Rate Commission.*
The USPS has lost money on many of those services and in the
process has weakened or driven private firms out of the market. The
USPS is able to pass the losses from those services along to custom-
ers, who are captive to its delivery monopoly.

Although this chapter has presented only one test of the hypoth-
esis, it is supportive of the conclusion that SOEs will cross subsidize
activities where they face competition. Below, I review examples of
anticompetitive behavior by postal services in other countries.

Examples of Anticompetitive Behavior in
Postal Services in Other Countries

Given the extensive reforms in postal services that have been under-
taken in other countries, it is not surprising that competition issues
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have arisen. Here I review issues that have arisen in Germany, Swe-
den, and Belgium. This is not intended to be an exhaustive list of
current competition issues but rather to illustrate the types of issues
that have arisen in the postal sector.

There are a variety of pending competition cases and complaints
in the postal sector.® In addition to those in Germany, there are
complaints in Belgium, Finland, France, Greece, Iceland, Italy, The
Netherlands, Norway, Portugal, Spain, and the United Kingdom.
The German, Belgian, and Swedish cases were chosen because there
are several issues concerning each post and because of the amount
of information available about them.

Deutsche Post

The experience with the German post office, Deutsche Post World
Net, illustrates several anticompetitive issues that may arise under
reform. Deutsche Post became an aggressive competitor as a result
of the extensive postal reforms in Germany, particularly partial priva-
tization. Deutsche Post retained various benefits after privatization,
importantly including a delivery monopoly over letters in Germany.

There are three specific examples of Deutsche Post engaging in
behavior that is potentially anticompetitive. The first involves in-
coming international mail, specifically mail from the United King-
dom. The second concerns its acquisition campaign. The third
concerns the pricing of competitive services, specifically its parcel
delivery service.

In 1998, the British Post Office filed a complaint with the Euro-
pean Commission. It alleged that Deutsche Post had intercepted,
surcharged, and then delayed international mail from the United
Kingdom arriving in Germany.”” The dispute stemmed from a dis-
agreement between the British Post and Deutsche Post about how
to identify the sender of international mail. Deutsche Post asserted
that all incoming international mail that had a reference to Germany
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(usually in the form of a German reply address) should be considered
to have a German sender, irrespective of where the mail was pro-
duced or posted. Under the theory that such mail was circumvented
domestic mail, Deutsche Post refused to deliver those letters unless
the full domestic tariff applicable in Germany was paid. Delays of
up to several weeks were common.

The European Commission investigated the issue and con-
cluded that the mail did not have German senders. Instead, the mail
was produced in Holland or Sweden or in the United Kingdom and
was posted to Germany via the United Kingdom. The commission
then initiated separate proceedings against Deutsche Post for abuse
of its dominant position, on the grounds that it had interrupted the
international flow of mail. The commission accused Deutsche Post
of infringing upon the competition rules of the European Union by
intercepting incoming cross-border mail, imposing surcharges, and
delaying delivery. On July 25, 2001, the commission decided that
Deutsche Post had abused its dominant position: “The Commission
has adopted a decision pursuant to Article 82 of the EC Treaty find-
ing that Deutsche Post has abused its dominant position on the
German letter post market by intercepting, surcharging and delaying
incoming international post which it erroneously classes as circum-
vented domestic mail (or ‘A-B-A remail’). Deutsche Post’s improper
conduct warrants the imposition of a fine. However, in view of legal
uncertainty at the time the infringement was committed, the Com-
mission has decided to impose only a ‘symbolic” fine of EU 1,000
on Deutsche Post.”?® The press release provides more detail: “The
Commission found that Deutsche Post abused its dominant position
in the German market for the delivery of international mail—
thereby infringing Article 82 of the EC Treaty—in four ways. Deut-
sche Post discriminated between different customers and refused to
supply its delivery service unless an unjustified surcharge was paid.
The price charged for the service was excessive and the behaviour of
Deutsche Post limited the development of the German market for the
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delivery of international mail and of the UK market for international
mail bound for Germany.”*” Although the injured party in this case
was another postal system, the episode suggests that a monopoly,
partially government-owned firm will engage in anticompetitive be-
havior.

Deutsche Post has also embarked on an extensive campaign of
mergers and acquisitions, including purchase of DHL, ASG, Danzas,
Securicor, and Trans-o-Flex, among others. When Deutsche Post
acquired a minority stake in DHL in 1998, competitors expressed
concerns about that acquisition.

The European Commission was hopeful that requiring Deutsche
Post to keep separate accounts and not discriminate against compet-
itors would prevent it from doing so, stating,

During the Commission’s investigation, competitors expressed
concern that Deutsche Post would be able to cross-subsidize DHL
from its monopoly on postal services (i.e. for letters below a set
weight and price) and to discriminate against competitors wishing
to use Deutsche Post’s network. Deutsche Post has therefore un-
dertaken to refrain from cross-subsidizing DHL from its postal mo-
nopoly, to keep and publish separate accounts for its monopoly
and non-monopoly activities, and not to discriminate against com-
petitors. Publication of separate accounts will enable interested
parties to ascertain whether Deutsche Post is fulfilling its under-
takings. The Commission will also keep a close watch on Deutsche
Post to ensure that these undertakings are being strictly complied
with.#

With regard to its acquisition of ASG, competitors raised a dif-
ferent issue: that of utilization of government-granted economic
rents to inefficiently acquire companies.” Deutsche Post also ac-
quired Air Express International, a U.S. freight forwarder. Competi-
tors were again concerned that Deutsche Post would use revenues
from its mail delivery monopoly to undertake anticompetitive activi-
ties in the freight forwarding business.*
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The European Commission found that concerns about those ac-
quisitions were valid. It decided to initiate proceedings under Article
6(1)(c) of the merger control regulation on March 4, 1999.# The
Bulletin states that “The Commission has serious doubts as to the
compatibility of this planned acquisition with the common market
since its investigations show that Trans-o-Flex has a significant pres-
ence in areas where Deutsche Post already has substantial market
shares.” The European Commission also found that Deutsche Post
was cross subsidizing a number of foreign and domestic acquisitions
with rents from its monopoly.

Despite those findings, in March 2000 the Court of First In-
stance found that the European Commission had failed to act suffi-
ciently in response to a number of complaints regarding Deutsche
Post.** The commission then undertook more formal proceedings. It
focused on Deutsche Post’s pricing of parcel delivery services for
mail-order business. It found that, consistent with the concerns of
competitors, Deutsche Post was indeed cross subsidizing parcel ser-
vices. It was doing so by providing mail-order traders with significant
discounts, known as fidelity rebates, if they would give all (or almost
all) of their business to Deutsche Post. The commission found that
Deutsche Post did not come close to covering its costs for mail-order
parcel services but was instead using monopoly rents to subsidize
certain services. It also found that Deutsche Post was charging its
first-class customers an excessive amount to maintain the cross sub-
sidy.

The commission concluded that Deutsche Post had abused its
dominant position by granting rebates and by engaging in predatory
pricing in the market for business parcel services.* Deutsche Post
was then required to create for its business parcel service a separate
legal entity (called Newco), with a system of transparent and market-
based pricing between Deutsche Post and the new entity. The com-
mission found that such a system would be a suitable safeguard
against cross subsidy from Deutsche Post’s monopoly. Deutsche Post
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was also fined for its behavior. In its press release, the European
Commission stated that

The European Commission has concluded its antitrust investiga-
tion into Deutsche Post AG (DPAG) with a decision finding that
the German postal operator has abused its dominant position by
granting fidelity rebates and engaging in predatory pricing in the
market for business parcel services. As a result of the investigation,
DPAG will create a separate legal entity for business parcel services.
The system of transparent and market-based pricing between
DPAG and the new entity for products and services they might
provide to one another is a suitable safeguard for DPAG’s competi-
tors in business parcel deliveries that revenues from the monopoly
in the letter market will not be used to finance such services. Fur-
thermore, in light of the foreclosure that resulted from a long-
standing scheme of fidelity rebates granted by DPAG to all major
customers in the mail-order business, the Commission has im-
posed a fine of €24 million. This is the first formal Commission
decision in the postal sector under Article 82 of the EC Treaty
which prohibits abuses of a dominant position.*

This case is important not only for its large fine and the application
of competition law to the postal sector but also for its solution: the
separation of business entities and the requirement of market-based
pricing.

Taken together, these examples suggest that Deutsche Post’s
conduct is a serious and legitimate concern for competition authori-
ties. The tactics of an entirely government-owned postal service,
Sweden Post, suggest that such anticompetitive concerns are not
limited to private or partially private firms.

Sweden Post

Postal services in Sweden were deregulated on January 1, 1993. Swe-
den Post’s legal monopoly effectively ended on that date. However,
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Sweden Post maintained a de facto monopoly because its share of
the postal market remained between 85 and 100 percent. Moreover,
Sweden Post remained 100 percent government owned. Because of
its government-owned status and its previous legally enforced mo-
nopoly, Sweden Post enjoyed substantial advantages over new en-
trants. Those advantages gave rise to several cases of anticompetitive
behavior.

Privak was a new firm that entered the mail order distribution
business in Sweden. It thus competed directly with Sweden Post. In
response to that entry, Sweden Post entered into exclusive agree-
ments, with customers obliging them to buy most or all of their mail-
order distribution services from Sweden Post.*” Sweden Post also of-
fered various rebates and sales target arrangements that had the ef-
fect of creating loyalty to Sweden Post. The arrangements effectively
excluded Privak from the market. It was found that those tactics
inefficiently enhanced Sweden Post’s market position and consti-
tuted an abuse of dominant position.*

Sweden Post also faced competition from CityMail and from
Svensk Direkreklam AB. Competition was most intense in Stock-
holm, but CityMail also expanded into Malmo and Gothenburg.
Sweden Post used an array of anticompetitive arrangements to main-
tain market share in the face of that competition. Those devices were
designed to prevent the loss of customers to the new entrants.

The main instrument Sweden Post used to fend off competition
was the geographic price differential.* That tactic allowed Sweden
Post to set substantially lower prices in areas where it faced competi-
tion (that is, where elasticity of demand was high). For example,
in Stockholm, where Sweden Post faced intense competition from
CityMalil, its price was about 30 percent lower than in other areas.”

Sweden Post, however, utilized a system of discounts and rebates
that reduced the price even further. It constructed volume discounts
that were specifically designed to confront competition from City-
Mail. When CityMail expanded into Malmo and Gothenburg, Swe-
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den Post extended its Stockholm pricing system into those cities. It
used tie-in agreements, exclusivity clauses, discriminatory discounts,
and other strategies that were quickly condemned by the Swedish
Competition Authority.’! Despite legal condemnation, CityMail was
driven into bankruptcy and was taken over by Sweden Post.

SDR competes with Sweden Post in the distribution of unad-
dressed letters within Sweden. It does not operate in rural areas,
however, and had to rely on Sweden Post to distribute letters in
those areas. SDR was thus in the unusual position of being both a
competitor and a customer of Sweden Post.

The Swedish Competition Authority examined the situation and
found that the price Sweden Post charged for distribution in rural
areas was dependent on whether the customer in question also used
Sweden Post for urban distribution.”? As a result, SDR paid much
more for its rural delivery service. The Swedish Competition Author-
ity found the practice to be a violation of the Swedish Competition
Act.

Belgian Post (De Post - La Poste)

Hays plc., a United Kingdom-based private postal operator, com-
petes with the Belgian postal operator De Post - La Poste in provid-
ing business-to-business (B2B) mail services to insurance companies
in Belgium. Hays has provided those services since 1982.

Hays filed a complaint with the European Commission against
La Poste in April 2000 contending that La Poste was trying to elimi-
nate its document exchange network by linking rate reductions in
monopolized services to subscribership to La Poste’s new BZB ser-
vice.”

The commission investigated and found that the preferential
tariffs Hays’s insurance customers had enjoyed in sending general
letter mail were unilaterally terminated by La Poste when those com-
panies indicated they were not interested in the new B2B service

.......................... 10609% $CH4  02-19-04 11:13:43 PS



Anticompetitive Behavior in Postal Services 105

offered by La Poste.”* Moreover, La Poste allowed the termination of
preferential rates to stand until the insurance companies subscribed
to its B2B service, which they did on January 27, 2000.>* The com-
mission found that this misuse of La Poste’s monopoly power made
it impossible for Hays to compete on a level playing field with La
Poste.

After a new management team was installed at La Poste, the
company cooperated with the commission. It voluntarily abolished
its practice by discontinuing its B2B mail service on June 27, 2001.
The episode nevertheless illustrates the tendency of an SOE to be-
have in an anticompetitive manner.

Joint Ventures Involving European Posts

As noted earlier, there have been several joint ventures involving
European posts. For example, Post Denmark, Finland Post, Norway
Post, and Sweden Post created a joint venture in the express delivery
market called Vasagatan 11 International AB. Joint ventures fall
under competition regulations adopted by the European Commis-
sion. There are two basic provisions under which postal joint ven-
tures may fall. They are Article 85(1) and 85(3) of the EC Treaty
and the Merger Regulation. The Merger Regulation applies, in part,
to any full-function joint venture with a community dimension. A
joint venture is full-functioning if it has the required resources to
perform, on a continuing basis, all the functions of an independent
company.

Competition authorities have taken several steps to ensure that
Vasagatan will not be inefficiently subsidized, and there are several
clements of Vasagatan’s organization that are relevant for policing
anticompetitive behavior. First, Vasagatan will not engage in any ser-
vices that are considered to fall under the posts’ universal service
obligations. Second, Vasagatan will be a stand-alone operation. That
1s, Vasagatan will operate at arm’s length from its parents and will be
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free to subcontract with third parties to carry out deliveries but will
have nonexclusive agreements with the posts for sales, marketing,
and pick-up and delivery services.*®

Summary and Conclusions

Private rivals do not enjoy the numerous benefits of government
posts, which may include a monopoly in the reserved area of service,
tax benefits, government-subsidized debt, freedom from paying
equity investors an expected rate of return, exemption from social
regulation, and other benefits. Because money is fungible, those priv-
ileges and immunities can be used to inefficiently compete with un-
subsidized entrants. Inefficient competition occurs when a less
etficient firm is able to use government-granted advantages, rather
than superior business skills, to drive a more efficient firm from the
market, deter its entry, or reduce its market share.

This chapter suggests that government postal firms have used a
wide variety of tactics to inefficiently compete with rivals. These
include fidelity rebates, distortionary pricing, interception of incom-
ing international mail, discriminatory discounts, and others. Data on
the U.S. Postal Service’s reaction to the 1970 Postal Reorganization
Act is also consistent with a government post behaving in an anti-
competitive manner.

Various policies that have been used to address such anti-
competitive behavior include the divestiture of competitive from
monopolistic activities, accounting separation of competitive and
monopolistic activities, creation of clear, market-based pricing for
different business units, and the requirement that joint ventures
function as stand-alone operations to avoid cross subsidies to com-
petitive operations.

The examples of Deutsche Post and Sweden Post indicate that
competition authorities must be resolute when confronting anticom-
petitive behavior by a government postal firm. In the case of both
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CityMail and Deutsche Post’s pricing of parcel delivery services, ini-
tial legal responses were inadequate to deter anticompetitive be-
havior.

A case currently before the Supreme Court, United States Postal
Service v. Flamingo Industries, will determine whether or not the U.S.
Postal Service is subject to the antitrust laws. Regardless of the deci-
sion in that case, the analysis in this chapter suggests that explicitly
subjecting the USPS to the antitrust laws is an appropriate policy
change.
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