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INTRODUCTION

In the last twenty years, economic activity on Indian Tribes has fostered a
greater interest in creating and facilitating resources that trickle down to tribal
members. The unique place that tribes sit as separate sovereigns has opened up
unique opportunities in gaming, ! natural resources,> smoke shops,® and similar
opportunities to exploit gaps in the market that make their services either
financially more attractive,* or otherwise available in regions where similar
services are not possible.’ Yet, despite the favorable market conditions that
Indian tribes experience due to their status as separate sovereigns and regional
isolation, the payoff of economic growth has been uneven. Indeed, some tribes
that operate in these sectors have experienced just marginal growth of economic
opportunity,® while others have used the sudden increase in economic resources
for social improvement.” As Ezra Rosser eloquently describes, these economic
conditions are not merely abstract, but rather have life and death implications
for tribal members: “Indians living on reservations are poorer than any other
group in the United States, and this poverty is felt in everything from the
prevalence of substandard housing and lack of basic infrastructure to shortened
lifespans and high suicide rates.”®
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Significant structural barriers are often the root problem of slow
economic growth on Indian tribes, despite the presence of favorable conditions.
For example, Robert Miller has pointed to how structural barriers such as federal
policies relating to Indian tribal governance, or the lack of focus on economic
development by tribes” have stymied economic areas otherwise poised for
significant economic expansion.!? In recent years, two major attempts to address
certain structural resources in Indian country have been facilitated through
different bodies. The Model Tribal Secured Transactions Act (MTSTA) and its
successor the Revised Model Tribal Secured Transactions Act (R-MTSTA), have
attempted to facilitate access to capital on Indian Tribes by facilitating familiar
laws for lenders in relation to chattel and personal property security. Similarly,
the growth of Native American Financial Institutions (NAFI)’s attempt to
address “credit deserts” that exist largely in areas where Indian tribes are
found.!!

These two structural problems are not unrelated. The lack of familiar,
costs-saving, creditor laws is one (but not the only) reason for the lack of
traditional lending enterprises in tribal regions. The geographic distance
between the center of a tribal community and its access to reliable forms of
credit is directly tied to the conditions that would otherwise lead to capital
growth on Indian Tribes.!? This paper begins to unpack that issue by noting the
connection between the adoption of secured transactions laws in tribes and the
presence of Native American Financial Institutions in proximity to the tribe that
has adopted the laws. Nevertheless, while the adoption of uniform tribal laws
sets the conditions for potential growth on Indian Tribes, it does not alleviate
other structural barriers that may exist which continue to thwart economic
activity. Indeed, the experience of the MTSTA and R-MTSTA suggests that
other structural barriers exist that have had a more significant impact on tribal
economic growth.!?

Indeed, since the Uniform Law Commission released the MTSTA,
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thirty-one tribes have adopted it as the basis for establishing security over
personal property.'* While the law has been adopted by these tribes in different
regions, their implementation has been uneven. Some tribes have partnered with
their local state secretary of state offices to contract for filing systems, while
others have not set up local filing options. Even still, some tribal officers in
tribes where the MTSTA or R-MTSTA were passes are unaware of the new
laws, their purposes, or what they effect.

Likewise, the presence of NAFI’s have largely been limited to either
regions where there already exists a robust financial services sector or where
the tribe has aggressively implemented financial expansion measures that have
facilitated access for the emergence of NAFI’s in these markets. Even in that
case though, NAFI’s have been largely disproportionate in the kind and variety
of investment for tribal communities.

This paper applies an Economic Geography approach to understand
how the adoption of commercially friendly laws and the presence of financial
institutions interact with tribal well-being.!> Economic geography is the study
of the location, distribution and spatial organization of economic activities
across the world or in specific regions.'® Relational Economic Geography
focuses on the role of individual or institutional relationships within a
proximity for understanding economic relationships. Relational economic
geography has been criticized for its lack of precision and tendency to
oversimplify causes and relationships relating to economic phenomenon;'’ and
for the view that the relations described are adequately explained by other pre-
existing theories.'® The critiques have been built on the imprecision that
relationships are defined within the literature. For example, Peter Sunley
points out that relational concepts have been applied in multiple ways in the
economic geography literature lending towards its imprecision:

17

Relational has a dual meaning, ranging from
specific forms of relationships to any exchange,
agreement or interaction between two or more
people and this dual meaning has caused
considerable confusion.... The first has
developed from economic sociology and
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typically understands relational as signifying
interpersonal and interorganizational networks
and connections of a certain type. The second
is linked to post-structuralist thought and uses
relational more broadly to point to the
significance of all forms of networks and

relations between entities.?

In short, relational theories at their worst over-emphasize regional
phenomenon to the exclusion of other contextual factors to explain why
certain regions do poorly and others succeed.?

However, that does not mean that economic geography that recognizes
relational components are unhelpful in understanding specific economic
trends. In this context, “relational” can be precisely defined to mean “specific
modes of economic coordination or governance based on strong ties and long-
term reciprocal relationships.?! The literature then presents two distinctive
types of relationships and their impacts on economic success — one being an
embedded, organic, natural relationship which is stylized as “informal, self-
reinforcing, and sustained by the value of future relationships,” premised on
the potential for future investment that cannot be predicted. The second, is a
highly formalized impersonal relationship that is premised on the basis of
social ties and arm’s length bargaining. In the later of these relational types,
the economic activity is atomistic, formalized and impersonal, and primarily
driven by profit seeking and opportunism.??

In this context, economic relationships overlap across formalized and
informal associations in the context of efforts to promote economic growth
on Indian tribes. Indian tribal governments represent highly formalized and
artificial governing structures over the interests of Indian peoples.” They are
organized and formalized through structures imposed by the Bureau of Indian
Affairs and contain both formalized and geographic criteria. The formalized
structures emerge through a process of formalization and recognition by the
U.S. Government of the tribal government’s authority.* The recognition can
happen by legislation, a federal court decision, or by complying with the
federal acknowledgement process.

There is also a more organic recognition embedded in U.S. Law of
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tribal self-government. Federal courts have consistently recognized facially
tribal self-government as a recognition of their inherent original sovereignty,
even if often undoing the tangible realities of that sovereignty.” The principle
reflects that Indian self-government does not stem from federal recognition
but rather by reason of their original tribal sovereignty.” The implications of
self-government are expressed through treaty making power and through
sovereign immunity protection.”’

In this context, governmental tribes can formally adopt laws and
treaties designed to facilitate economic growth. For example, the emergence of
model codes designed to import common commercial language and practices
into tribal communities stem from a formalized power of the tribal
government to enact laws for the tribe’s wellbeing. One reason for the
emergence of these laws is the concern that the embedded (organic)
recognition of tribal self-government is a barrier to doing business in Indian
country.”®

These formalized and organic relationships emerge in specific
geographies that help shape and contextualize how economic relationships are
developed. Tribes themselves exist in specific territories. For instance, tribes
while separate sovereigns are organized across boundaries that are either
wholly within one state or across a few states.” Some of those tertitorial
relationships are formalized, like in the definition of Indian Country in Federal
Statute™ or in stances where tribes and states enter into treaties or compacts
for mutual coordination or cooperation.’’ The relationships that emerge
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between tribes, between tribes and states, and tribes and inter-state
organizations are more formalized across geographic resources.>?

The geographic resources available to tribes on the other hand are
more organic. While organic natural relationships amongst people associated
to tribes emerge and are formalized over time,*® the geographic relationship of
people, tribes, and resources dictate access individuals and communities have
to economic resources. The access (or lack of access) to resources shape
formal responses by tribes and states. For example lack of access to capital on
Indian Tribes has prompted measures by trade groups, federal offices, tribes
and states to facilitate conditions that would prompt greater access to capital.
Additionally, Native Americans living on reservations suffer much higher rates
of poverty (28.4%) than the national average (12.7%), and higher rates than
found amongst Native Americans as a whole (22%).The poverty experienced
by Native Americans on reservations has roots in both formalized structural
and informal organic sources relating to the geography of exclusion.” Like
other minority groups in the U.S,, the extent of inequality often has roots in
historically accumulated disadvantage. That disadvantage started through
formal structures that provided for removal of native Americans from their
ancestral homes. The disadvantage became compounded thanks to the poor
quality of the land that they were given to inhabit, limiting their access to
resources (organic relationship to the land).”

Evaluating the effectiveness of specific measures behind the buckskin
curtain is one that appears to be more of an art than a science. One reason for
that is the overlap between formalized structures and organic limitations that
each have independent impacts on tribal economic growth. For example,

2008 for the joint use of the state’s filing system to facilitate secured transactions laws

in tribal territory.
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tribes in the great planes are typically less prosperous than tribes in other areas
of the U.S. Tribes that have more sophisticated forms of government, such as
tribal court systems, are more economically prosperous than those with more

basic forms of government.

Additionally, the adoption of an Article 9 like system requires different
levels of state bureaucracy, a formalized relationship between tribes, its
members and other state entities. Filing systems require manpower,
organizational capacity, and resources to make the system searchable.
Developing those systems on an individual basis by tribes would require not
only manpower, expertise, and financial resources. Bill Henning, Susan
Woodrow, and Marek Dubovec have proposed a privatized nationwide filing
system that tribes could subscribe to that would close the resource gap
necessary to implement an Article 9 like system, while making access to
financing information more ubiquitous for creditors and debtors (and
researchers) alike.”

o State Filing Fee Revenues where compacts exist as a
Source for measuring Filing System Utilization

o Geographically based Economic performance measures
based on the Adoption of Secured Transactions Laws.

o Geographically based Economic performance measures
based on the Presence of NAFI’s

o Comparison of tribes with Secured Transactions Laws
and/or NAFD’s to Regional Economic Performance
Measures, and other non-adopting tribal economic
performance measures.

I. THE MTSTA AND R-MTSTA

In 2002, the Uniform Law Commission (ULC) convened with the
participation of tribal representatives to create a uniform code that would
facilitate economic development.*’ The project’s purpose was to “cultivate
environments conducive to entrepreneurship, lending, and investment,” in tribal

36 Henning, Woodrow, and Dubovec, supra note 14. The original plan for this paper was
to use filing systems to evaluate utilization of secured filing systems in Tribal Communities.
However, the fact that tribes have either not set up tribal filing systems on their own merit,
or have in the alterative contracted with local state partners for joint filing systems made that
research plan impracticable. The fact that states do not have a way to segregate filing

37 William Henning & Fred Miller, State of the U.C.C. A look back at 2007, 64 No. 3 UCC
Bulletin 1 (2008) (noting that the emergence of the MTSTA arose because of identified needs
to facilitate economic activity on tribes by facilitating access to credit); Tim Berg, Growing Indian
Economies, ARIZONA ATTORNEY 32 (March 2006) (“Access to financing and capital is key to
economic growth, and such access is hampered in Indian Country by the lack of standard laws
governing business and lending transactions.”);



8 SECURITY AND NAFI’s [12-Nov-19

territories. 8 In 2001, the Federal Reserve Board in Minneapolis conducted a
study that found “as [t]ribal economies expand and capital needs increase, tribal
governments need to cultivate an environment conducive to entrepreneurship,
lending and investment. A key component of that type of environment is a legal
infrastructure that supports contract enforcement and facilitates commercial
activity.””

II. NAFIS AND THE BUCKSKIN CURTAIN

Back in 2000, an Article in Region Magazine highlighted the
problems of banking access in Indian Country, noting the prevalence of 30
mile drives and non-existent ATM machines. Drawing on an advocacy
group’s term, the article labeled the problem the “Buckskin Curtain.”
According to a recent report from the Center for Indian Country
Development, there has not been much change in access to banking.*! While
other forms of financial lending have appeared, traditional brick and mortar
banks continue to be scarce resources on tribal reservations.*? One reason is
that traditional federal banks require significant capital reserves that may tie
up too many resources for tribes to invest in banking.** A second reason is

3% The 2005 Implementation guide identifies the purposes of the Model act as: “(1) to assist
tribal legislatures in their review, adaptation and enactment of the Act; (2) to facilitate the use
and understanding of the Act by tribal judges, legal counsel and individuals promoting business
development in Indian Country; and (3) to assist nontribal lenders and businesses in
understanding the similarities and differences between the Act and corresponding provisions of
the Uniform Commercial Code (“UCC”).”MTSTA, Implementation Guide and Commentary,
Introduction.

3 HAWKLAND § RMTSTA 9-101:2.50Uniform Commercial Code SeriesModel
Tribal Secured Transactions Act. The commission worked with appointed members of
numerous tribes with the support of the Federal Reserve Bank of Minneapolis to create a model
secured transactions law adapted from the article 9 of the UCC.** The committee grappled with
issues of adapting article 9 of the UCC to be a suitable use for tribes. Concerns of the committee
included: “simplifying the act; appropriately reflecting tribal law, customs, and traditions;
integrating the act into whatever body of commercial law might exist within a patticular tribe;
protecting the sovereign immunity of a tribe; and preserving the core concepts of Article 9 so
that tribal and state law can be harmonized to the extent practicable.”
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41 Mapping Native American Financial Institutions | Center for Indian Country
Development, , https://www.minneapolisfed.org/indiancountry/resources/mapping-native-
banks (last visited Nov 5, 2019).
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a91e-4080-b3aa-
34£47748f7dc%A40sessionmgr101&bdata=InNpdGUIZWhvc3QtbG12ZQ%3d%3d#AN=10
107854 &db=a%h (last visited Nov 5, 2019).
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the required organizational capacity that banking requires due to the degree
of regulatory oversight.**

While traditional banks have not taken root in Indian Country,
secondary financial institutions known as Community Development
Financial Institutions (CDFI’s) have somewhat filled the gap to provide
lending access on Indian tribes. CDFIs or combined institutions of banks/
Credit unions and CDFIs comprise 70 of the financial institutions in Indian
Country of the ninety-three total native servicing financial institutions.

Institution Type Number
Bank 15
CDFI 61
Credit Union 9

Credit Union/ CDFI 6

Bank/ CDFI 3

Moreover, these institutions are not evenly dispersed. The map produced
by the Center for Indian Country Development shows wide gaps between
where Native American Financial Institutions operate.
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Alabama 1 0
Arizona 21 6
California 108 4
Colorado 2 3
Connecticut 2 0
Florida 2 0
Hawaii 5
Idaho 5 2
Indiana 1 1
Towa 1 2
Kansas 4 0
Louisiana 4 0
Maine 4 1
Massachusetts | 2 0
Michigan 12 3
Minnesota 8 6
Mississippi 1 0
Montana 8 6
Nebraska 6 3
Nevada 19 0
New Mexico | 24 5
New York 8 2
North 1 2
Carolina

Notth Dakota | 4 3
Oklahoma 38 17
Oregon 10 1
Rhode Island | 1 0
South 2
Carolina

South Dakota | 10 7
Texas 3 1
Utah 7 0
Virginia 7 0
Washington 29 6
Wisconsin 12 7
Wyoming 2 1

The effects of this disparity are not evenly felt amongst tribes. For instance,
tribes located east of the Mississippi and those in higher population regions
typically are able to access conventional banking that is not tribe specific. IN
contrast, tribes in the great planes not only lack access to specific resources
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dedicated to their tribe’s economic growth, but also lack access to banks that
otherwise serve other populations.



