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Why States Rather Than a
Single Consolidated Nation?
The Framers’ View

Michael W. McConnell

When the delegates to the Constitutional Convention gathered in Philadelphia
in the summer of 1787, they faced three broad choices regarding the relation
of the states to the Union. First, they could create a single consolidated nation
along the lines of England or France—perhaps preserving existing state gov-
ernments as administrative units, perhaps breaking them up and drawing
new boundaries of more equal dimensions. Only a few delegates openly sup-
ported this approach, most notably Alexander Hamilton and George Read
of Delaware, though Anti-Federalists typically claimed that the Constitution
came as close to a consolidated nation-state as the delegates dared.

Second, they could stick with a confederation, in which states are the
primary units of government. States would each send delegates to a central
congress, which would have authority only over issues of national concern,
such as foreign affairs, war, and international and foreign commerce—and
even then would depend on the states to enforce national decisions. This was
the system that prevailed under the Articles of Confederation and had been
recommended by the sage Montesquieu. A strong minority of the delegates
wished to preserve the basic structure of the Articles government, while giv-
ing the union additional powers and a potent executive branch. The New
Jersey Plan was the most explicit attempt to follow this model.

The delegates devised a third option, described by James Madison as
“partly national, partly federal.” This contemplated a genuinely national gov-
ernment, with representation from the people (and not just the states) and
power to enforce its own laws through a vigorous executive and an indepen-
dent judiciary, but the states would retain political autonomy and authority
over the issues most significant to ordinary life. The powers of this national
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government would be confined to certain enumerated objects, primarily for-
eign affairs and interstate commerce. This was an innovation; there were no
precedents in world history for such a mixed system. As Madison described
it in The Federalist, No. 45:

The powers delegated by the proposed Constitution to the federal gov-
ernment, are few and defined. Those which are to remain in the State
governments are numerous and indefinite. The former will be exercised
principally on external objects, as war, peace, negotiation, and foreign
commerce; with which last the power of taxation will, for the most part,
be connected. The powers reserved to the several States will extend to
all the objects which, in the ordinary course of affairs, concern the lives,
liberties, and properties of the people, and the internal order, improve-
ment, and prosperity of the State."

The fierce struggle over ratification centered on these questions, forcing
both supporters and opponents of the proposed Constitution to think more
deeply than ever before about what federalism is for. As Madison pointedly
inquired in Federalist 45:

If. .. the Union be essential to the happiness of the people of America,
is it not preposterous to urge as an objection . .. that such a government
may derogate from the importance of the governments of the individual
States? Was, then, the American Revolution effected, was the American
Confederacy formed, was the precious blood of thousands spilt, and
the hard-earned substance of millions lavished, not that the people of
America should enjoy peace, liberty, and safety, but that the govern-
ment of the individual States, that particular municipal establishments,
might enjoy a certain extent of power and be arrayed with certain digni-
ties and attributes of sovereignty?*

Madison’s question was directed to “adversaries to the plan of the conven-
tion.”® It might as aptly be directed to the adversaries of our present central-
ized government: Why forego national measures, thought to promote the
well-being of the people, merely because they intrude upon the “certain
extent of power” traditionally reserved to the governments of the individual
States? Why do we care about federalism?
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The “natural attachment” of the people in 1787 to their States was
powerful—far more so than today. But the framers of the federalist system
were not content to rest on natural attachments alone. They offered practi-
cal and theoretical arguments about how the new system of dual sovereignty
would promote three complementary objectives: (1) “to secure the public
good,” (2) to protect “private rights,” and (3) “to preserve the spirit and form
of popular government.” Achievement of these ends, according to Madison,
was the “great object” of the Constitution.* To understand the founders’
design we must look again at those arguments—not just in the mouths of the
Federalists, who prevailed, but of the Anti-Federalists, too. As the people of
the twenty-first century, we must evaluate these arguments in light of mod-
ern experience and knowledge about political decision making. Many of the
arguments of 1787 stand up remarkably well, but others do not.

To “Secure the Public Good”

Rejecting both pure confederation and consolidation, the “Federal Farmer”
(a particularly able and influential Anti-Federalist pamphleteer) argued that
a “partial consolidation” is the only system “that can secure the freedom and
happiness of this people.” He reasoned that “one government and general leg-
islation alone, never can extend equal benefits to all parts of the United States:
Different laws, customs, and opinions exist in the different states, which by a
uniform system of laws would be unreasonably invaded.”® Three important
advantages of decentralized decision making emerge from an examination of
the founders’ arguments and the modern literature. First, decentralized deci-
sion making is better able to reflect the diversity of interests and preferences
of individuals in different parts of the nation. Second, allocation of decision
making authority to a level of government no larger than necessary will pre-
vent mutually disadvantageous attempts by communities to take advantage of
their neighbors. And third, decentralization allows for innovation and com-
petition in government.

Responsiveness to Diverse Interests and Preferences

The first, and most axiomatic, advantage of decentralized government is that
local laws can be adapted to local conditions and tastes, while a national gov-
ernment must take a uniform approach. One size does not fit all. So long as
preferences for government policies are unevenly distributed among the vari-
ous localities, more people can be satisfied by decentralized decision making
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than by a single national authority. This was well understood by the founding
generation. A noted pamphleteer, “The Impartial Examiner,” put the point
this way: “For being different societies, though blended together in legisla-
tion, and having as different interests; no uniform rule for the whole seems to
be practicable.”

For simplicity’s sake, let us imagine a hypothetical model of two states, with
equal populations of 100 each. Assume further that 70 percent of State A, and
only 40 percent of State B, wish to ban sports betting. The others are opposed.
If the decision is made on a national basis by a majority rule, sports betting
will be banned; 110 people will be pleased and 90 displeased. If a separate
decision is made by majorities in each state, the rule will be different in the
two states; 130 will be pleased and only 70 displeased. By allocating decision-
making discretion to the local level, we increase social satisfaction. The level
of satisfaction will be still greater if some gamblers in State A decide to move
to State B, and some antigamblers in State B decide to move to State A.” In the
absence of economies of scale in government services,® significant externali-
ties,” or compelling arguments from justice, this is a powerful reason to prefer
decentralized government. States are preferable governing units to the federal
government, and local government to states. Modern public choice theory
provides strong support for the framers’ insight on this point.

Destructive Competition for the Benefits of Government
A second consideration in designing a federal structure is more equivocal.
The unit of decision making must be large enough so that decisions reflect the
full costs and benefits, but small enough that destructive competition for the
benefits of central government action is minimized. In economic language,
this is the problem of externalities."

Externalities present the principal argument for centralized government:
If the costs of government action are borne by the citizens of State C, but
the benefits are shared by the citizens of States D, E, and F, State C will be
unwilling to expend the level of resources commensurate with the full social
benefit of the action." This was the argument in Federalist 25 for national con-
trol of defense.” Because a Minuteman III missile in Pennsylvania will deter
a Russian or Chinese attack on Connecticut and North Carolina as well as
Pennsylvania, optimal levels of investment in Minutemans require national
decisions and national taxes. Similarly, because expenditures on water pol-
lution reduction in Kentucky will benefit riparian zones all the way to New
Orleans, it makes sense to regionalize or nationalize decisions about water
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pollution regulation and treatment. Thus, as James Wilson explained to the
Pennsylvania ratifying convention, “Whatever the object of government
extends, in its operation, beyond the bounds of a particular state, should be
considered as belonging to the government of the United States.”"

That significant external effects of this sort provide justification for
national decisions is well understood—hence federal funding of defense,
interstate highways, national parks, and medical research; and federal regula-
tion of interstate commerce, pollution, and national labor markets. It is less
well understood that nationalizing decisions where the impact is predomi-
nantly local has an opposite effect. If states can obtain federal funding for
projects of predominantly local benefit, they will not care if total cost exceeds
total benefit; the cost is borne by others. The result is a “tragedy of the com-
mons” for Treasury funds."* The framers’ awareness that ill consequences flow
as much from excessive as from insuflicient centralization is fundamental to
their insistence on enumerating and thus limiting the powers of the federal
government. Hence, the other half of Wilson’s explanation: “Whatever object
of government is confined in its operation and effect, within the bounds of a
particular State, should be considered as belonging to the government of that
State.”" This stands in marked contrast to the modern tendency to resolve
doubts in favor of federal control. Washington provided about $3.5 billion in
seed money for California’s ill-fated high-speed rail project, an entirely intra-
state project, which Californians eagerly accepted. Now that cost estimates
have soared above $128 billion, all or most to come from state revenues,
Californians have soured on the project.' If the federal government contin-
ued to foot the bill, no doubt the state would happily continue it, no matter
what the cost.

Nobel laureate James Buchanan demonstrated that centralized decision
making about projects of localized impact will result in excessive spending—
excessive meaning more than any of the communities involved would freely
choose if they bore both costs and benefits.” Each community would be
better off if they could agree in advance (as they thought they did in the
Constitution) to confine federal attention to issues of predominantly inter-
state consequence.

Article I, § 8, clause 1 of the Constitution grants Congress the power
“to lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts
and provide for the common Defense and general Welfare of the United
States.” The meaning of this provision was the subject of a significant debate
between Madison and Hamilton. Madison argued that spending for the
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“general welfare” is confined to spending for purposes elsewhere enumer-
ated in the Constitution."® Hamilton articulated a more functionally valu-
able interpretation: “The object to which an appropriation of moneyis . ..
made [must] be General and not local; its operation extending in fact, or
by possibility, throughout the Union, and not being confined to a particu-
lar spot.”” This construction is a persuasive reading of the term “general
welfare” (the word “general” is frequently used in the debates to signify
“national”), and it guards against precisely the fiscal tragedy of the com-
mons discussed above. Early debates in Congress, such as that over a pro-
posal to provide $15,000 for the relief of survivors of a fire in Savannah,
Georgia, support Hamilton’s view that the constitutional line was under-
stood to be drawn between objects of a predominantly local, as opposed to
a general or national, impact.*!

The point is general. It applies to lawmaking and regulation no less than
to taxing and spending. A major effect of regulation is to shift burdens from
one region or locality to another. Consider California’s ban on the sale of
pork from pigs raised in conditions thought (by Californians) to be inhu-
mane.”” Californians get to bask in the glow of their own superior morality,
while farmers and consumers in other states bear the vast majority of the cost.
This is an example of one state effectively regulating a national market. More
common is the example of the federal government regulating local markets
in ways that shift costs and benefits among regions. Consider the federal gov-
ernment’s decision to combat air pollution by requiring coal-burning plants
to use the best available technology rather than by directly regulating the
amount of sulfur-oxide emissions. The effect was to favor eastern produc-
ers of “dirty coal” over western producers of lower sulfur-oxide coal, shifting
costs from East to West and making pollution reduction more expensive for
everyone.” Federal milk marketing orders, in the name of protecting “orderly
markets,” increase the price of milk to consumers for the benefit of higher-
cost producers outside of the Midwest.**

Taxation, too, can produce a scramble by representatives of politically
powerful states to find ways to inflict the tax burden to taxpayers of other
states. As one Anti-Federalist writer noted, a single national mode of taxation
will result in each state endeavoring “to raise a revenue by such means, as may
appear least injurious to its own interest.”> To give one example: Congress’s
decision, recently largely reversed, to allow taxpayers to deduct state and
local taxes from their income for purposes of federal income benefited not
just wealthy taxpayers but those from high-taxing states, mostly controlled
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by Democrats. Nearly a third of the benefit flowed to voters in California and
New York.? Tariffs are notoriously manipulable in these ways.

These are just a few examples of the deleterious consequences that predict-
ably occur when there is a mismatch between the locus of costs and benefits.

Innovation and Competition in Government

A final reason why federalism may advance the public good is that state and
local governmental units will have greater opportunity and incentive to pio-
neer useful changes.”” Justice Louis Brandeis put the point most famously: “It
is one of the happy incidents of the federal system that a single courageous
State may, if its citizens choose, serve as a laboratory; and try novel social
and economic experiments without risk to the rest of the country”*® A con-
solidated national government has all the drawbacks of a monopoly: it stifles
choice and lacks the goad of competition.

Lower levels of government are more likely to depart from established
consensus simply because they are smaller and more numerous. Elementary
statistical theory holds that a greater number of independent observations
will produce more instances of deviation from the mean. It follows that a
smaller unit of government is more likely to have a population with prefer-
ences that depart from that of the national majority. If innovation is desirable,
it follows that decentralization is desirable.”

Perhaps more important is that smaller units of government have an incen-
tive, beyond the mere political process, to adopt popular policies. If a com-
munity can attract additional taxpayers, each citizen’s share of the overhead
costs of government is proportionately reduced. Since people are better able
to move among states or communities than to emigrate from the United
States, competition among governments for taxpayers will be far stronger at
the state and local than at the federal level. Since most people are taxpayers,
this means that there is a powerful incentive for decentralized governments to
make things better for most people. In particular, the desire to attract taxpay-
ers and jobs will promote policies of economic growth and expansion. This
observation is most closely associated with the economist Charles Tiebout,
and is usually called “the Tiebout effect.”*

To be sure, the results of competition among states and localities will not
always be salutary. State-by-state determination of the laws of incorpora-
tion likely results in the most efficient forms of corporate organization,
but state-by-state determination of the law of products liability seems
to have created a liability monster. This is because each state can benefit
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in-state plaintiffs by more generous liability rules, the costs being exported
to largely out-of-state defendants; while no state can do much to protect
its in-state manufacturers from suits by plaintiffs in the other states. Thus,
competition among the states in this arena leads to one-sidedly pro-plaintiff
rules of law.**

The most important example of this phenomenon is the effect of state-by-
state competition on welfare and other redistributive policies. In most cases,
immigration of investment and of middle-to-upper-income persons is per-
ceived as desirable, while immigration of persons dependent on public assis-
tance is viewed as a drain on a community’s finances. Yet generous welfare
benefits paid by higher taxes will lead the rich to leave and the poor to come.
This creates an incentive, other things being equal, against redistributive poli-
cies. Indeed, it can be shown that the level of redistribution in a decentralized
system is likely to be lower even if there is virtually unanimous agreement
among the citizens that higher levels would be desirable.” This is an instance
of the free rider problem: even if every member of the community would be
willing to vote for higher welfare benefits, it would be in the interest of each to
leave the burden of paying for the program to others. Presumably, that is why
advocates of a more generous social safety net tend to push for expansion of
federal programs, while advocates of the opposite policy tend to favor state-
oriented solutions.

Thus, the competition among states has an uncertain effect: often salutary
but sometimes destructive. There are races to the bottom as well as races to
the top. And it is often impossible to know which is which; this will depend
on substantive policy preferences.

To Protect “Private Rights”

At the time of the founding, defenders of state sovereignty most commonly
stressed a second argument: that state and local governments are better pro-
tectors of liberty. Patrick Henry went to the heart of the matter when he told
the Virginia ratifying convention:

You are not to inquire how your trade may be increased, nor how you
are to become a great and powerful people, but how your liberties can

be secured; for liberty ought to be the direct end of your Government.**

The most eloquent of the opponents of the Constitution, Henry declared
that in the “alarming transition, from a Confederacy to a consolidated
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Government,” the “rights and privileges” of Americans were “endangered.”
He was far from alone in this fear.*

Madison’s most enduring intellectual contribution to the debate over rati-
fication is his challenging argument that individual liberties, such as property
rights and freedom of religion, are better protected at the national than the
state level. The argument, presented principally in Federalist 10,” is familiar
to all:

If a faction consists of less than a majority, relief is supplied by the
republican principle, which enables the majority to defeat its sinis-
ter views by regular vote. It may clog the administration, it may con-
vulse the society; but it will be unable to execute and mask its violence
under the forms of the Constitution. When a majority is included in a
faction, the form of popular government, on the other hand, enables it
to sacrifice to its ruling passion or interest both the public good and the
rights of other citizens.*®

Madison’s argument, greatly simplified, is that the most serious threat to
individual liberty is the tyranny of a majority faction. Since any given faction
is more likely to be concentrated in a particular locality, and to be no more
than a small minority in the nation as a whole, it follows that factional tyr-
anny is more likely in the state legislatures than in the Congress of the United
States. This argument is supplemented by others, based on the “proper struc-
ture of the Union™—deliberative representation, separation of powers, and
checks and balances—that also suggest that the federal government is a supe-
rior protector of rights. Here I shall concentrate on the argument from the
“extent . .. of the Union.” Madison’s argument blunted the Anti-Federalists’
appeal to state sovereignty as the guarantor of liberty. It was, however, only
partially successful. Why?

Madison’s theory gains support from robust modern social science evi-
dence that homogeneous groups will tend to adopt policies more radical
than those that individual members of the groups previously supported.
Anyone who has been in a one-sided political gathering (such as a faculty
meeting) will recognize the phenomenon. The best empirical evidence
comes from studies of three-member courts. Courts with three members of
the same party will reach more radical results; even a single member from the
opposing party mutes this effect.** One-party states tend to go to unreason-
able extremes. Certain states (California, Mississippi) are overwhelmingly
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dominated by one political party. The United States as a whole is very closely
divided. Hence, the enduring plausibility of Madison’s thesis. If we are con-
cerned about the rights of politically unpopular minorities, we should locate
rights protection at the national level.

Public choice theory has, however, cast some doubt on elements of
Madison’s theory. In particular, Madison’s assumption that the possibility
of minority tyranny is neutralized by majority vote requirements and that
minority factions are inherently vulnerable to majority tyranny is under-
mined by studies showing that a small, cohesive faction intensely interested
in a particular outcome can exercise disproportionate influence in the politi-
cal arena.” If these theories are correct, Madison underestimated both the
dangers of minority rule and the defensive resources of minority groups.

Moreover, some observers have suggested that the conditions of modern
federal politics—especially the balkanized, issue-oriented conjunction of
bureaucratic agencies and committee staffs—is especially susceptible to fac-
tional politics. Political scientist Keith Whittington thus argues that decen-
tralization may be preferred because federal politicians are too responsive to
special interest groups—the modern equivalent of Madison’s “factions.”*

But even taking Madison’s fundamental insight as correct—and surely it
has much to commend it—the argument on its own terms cautions against
total centralization of authority in Washington. It points instead to a hybrid
system in which states retain a major role in the protection of individual liber-
ties. There are three basic reasons.

Liberty through Mobility

Madison’s argument demonstrates that factional oppression is more likely to
occur in the smaller, more homogeneous jurisdictions of individual states.
But it does not deny that oppression at the federal level, when it occurs, is
more dangerous. The lesser likelihood must be balanced against the greater
magnitude of the danger. The main reason oppression at the federal level is
more dangerous is that it is more difficult to escape. If a single state chooses,
for example, to prohibit marijuana, a person wishing to indulge a taste for
marijuana could move to other states where his or her desires can be fulfilled.
Similarly, a person with an aversion to the culture of marijuana can move the
other direction. It is harder to escape laws at the federal level because inter-
national migration is harder and more costly than interstate.” We are see-
ing this effect in the case of abortion after the Supreme Court’s decision in
Dobbs, returning legislative authority over the divisive issue of abortion to the
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states. (Unlike most such examples, the abortion example only goes one way
because fetuses in pro-abortion states are unable to flee to more protective
jurisdictions.)

Recognition of this feature of decentralized decision making does not
depend on any particular ideological understanding of the content of “lib-
erty.” All it takes is policy diversity, which America has in spades. Some may
move to avoid high taxes, some to avoid anti-transgender laws, some to
escape coercion to join a union, some to be eligible for welfare, some to be
able to carry guns, some to get protection from crime, some to live under
more sensible pandemic regulations (whatever those may be), some to find
freedom to express themselves, some to get an abortion. If a particular policy
matters enough, people will migrate to states that they find more congenial.
The liberty that is protected by federalism is not the liberty of the apodictic
solution, but the liberty that comes from diversity coupled with mobility. If
these policies were set at the national level, there would be nowhere to move.
Except maybe Australia.

Self-Interested Government

Madison pointed out that there are two different and distinct dangers inher-
ent in republican government: the “oppression of [the] . .. rulers” and the
“injustice” of “one part of the society against . . . the other part.** The first
concern is that government officials will rule in their own interests instead
of the interests of the people. The second is that some persons, organized in
factions, will use the governmental powers to oppress others. Significantly,
while Madison argued that the danger of factions is best met at the federal
level (for the reasons familiar from Federalist 10), he conceded that the danger
of self-interested representation is best tackled at the state level. “As in too
small a sphere oppressive combinations may be too easily formed against the
weaker party; so in too extensive a one, a defensive concert may be rendered
too difficult against the oppression of those entrusted with the administra-
tion.* Consequently, while powers most likely to be abused for factional
advantage ought to be vested in the federal government, powers that are most
likely to be abused by self-aggrandizing officials should be left in the states,
where direct popular control is ostensibly stronger.

This insight strikes this author as more questionable. As an abstract propo-
sition, it is hard to know where the danger of entrenched, unrepresentative
rule is worst. The idea of a “deep state” is likely exaggerated and to a degree par-
anoid, but it is hard to deny that the federal bureaucracy has its own interests
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and commitments, which are persistent over time and largely impervious to
elections. On the other hand, most big cities have been in the grip of one-
party rule for decades. Local journalism, and with it the likelihood of popular
accountability for city governments, has atrophied. Particular ideological and
economic factions seem to dominate at both levels. Which are worse? (It is
possible that states are the sweet spot: large enough to have diverse interests,
but small enough to be responsive to voters. State governors tend to be the
most popular elected officials.)

Diffusion of Power

Madison himself did not view his argument as establishing the superiority
of a consolidated national government; rather he presented his famous argu-
ments about the tyranny of factions in favor of the intermediate, federalist
solution of dual sovereignty. In Federalist 51, he underscored that “the rights
of the people” are best protected in a system in which “two distinct govern-
ments,” federal and state, “will control each other.*® The diffusion of power,
in and of itself, is protective of liberty. In Alexis de Tocqueville’s evocative
words, “Municipal bodies and county administrations are like so many hid-
den reefs retarding or dividing the flood of the popular will.™*

That the framers and ratifiers of the Constitution were not wholly per-
suaded that individual liberties are safer in the hands of the central gov-
ernment is evident from their provision of explicit protections for certain
cherished liberties in the Bill of Rights—freedom of speech and religion, the
right of compensation for takings of property, due process of law, criminal
procedure protections, and so forth. For example, if Madison’s theory of fac-
tions is correct, it suggests that governmental authority over religion is more
safely lodged in the federal government, where the multiplicity of religious
sects will guarantee against oppression, than in the states, where a single
religious denomination often enjoys majority support. Indeed, Madison
used the example of religious sects to demonstrate his point in Federalist 10
and 51.%

The actual treatment of individual rights in the Constitution is, however,
the opposite. State authority over basic liberties, including freedom of reli-
gion, was left intact. Madison proposed an amendment that “No State shall
violate the equal right of conscience,™* even commenting that this (along with
speech, press, and jury trial rights against the states) was “the most valuable”
ofhis proposed amendments to the Constitution.*® Notwithstanding his plea,
the proposal was rejected by the Senate.* By contrast, the federal government
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was forbidden to pass any law “respecting an establishment of religion™—that
is, either establishing or disestablishing a religion—or prohibiting the “free
exercise thereof”> The same was true of the other rights listed in the Bill of
Rights. The founders thus opted for a “states’ rights” approach to individual
liberty; it left decisions “respecting” the establishment of religion and other
freedoms almost wholly to the states.”

This decision was understandable, even if contrary to Madisonian theory.
While it was more likely that individual states would erect a religious estab-
lishment (indeed, at that time, six of the thirteen states had an establishment
of some sort), a national establishment would have been far more threatening
to religious liberty. Religious dissenters were free to travel to more tolerant
states, and did; moreover, the example of the more tolerant states generated
pressure on the more restrictive states to modify their policies. By 1834, the
last state establishment had been repealed. A national establishment would
have been far more difficult to eradicate. Moreover, religious minorities are
more likely to have influence in an individual state where they are concen-
trated, and thus more likely to have their rights respected, than at the national
level. As “Philadelphiensis” said of Quakers who feared the loss of their reli-
gious exemption from compulsory military service if control over the mili-
tary were vested in Congress instead of the state legislature: “Their influence
in the state of Pennsylvania is fully sufficient to save them from suffering very
materially on this account; but in the great vortex of the whole continent it
can have no weight.”>*

The religious freedom example illustrates that, right or wrong, the framers
of the Constitution and Bill of Rights believed that state governments were,
in some vital respects, safer repositories of power over individual liberties
than the federal government. It is thus no accident that the police power—
the protection of public health, safety, welfare, and morals—was left to the
states, with the federal government entrusted with less sensitive powers like
those over interstate and foreign commerce. Given the diversity of views
about issues of morality, and the potential for oppression, it is natural that
lovers of liberty would be inclined toward decentralized decision making.

At this point, an important qualification is in order. The arguments from
the “public good” and from “private rights” make sense only if one presup-
poses that the decision in question is appropriate to democratic decision
making at some level, be it state or federal. Some issues are so fundamental to
basic justice that they must be taken out of majoritarian control altogether.
This is why both state and federal governments are prohibited, for example,
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from passing ex post facto laws and bills of attainder.*® These issues are thus
subject to a single national rule; the reason, however, has nothing to do with
federalism. Federalism is a system for allocation of democratic decision mak-
ing power. For those few but important matters on which democracy itself
cannot be trusted, neither the public good nor the private rights argument for
state autonomy can hold sway.

Even as to compelling matters of justice, however, federalism remains
important as a tactical consideration, at least until a just national consensus
emerges. Prior to a national majority against slavery, abolitionists would pre-
fer state-by-state decision making, since there would be at least some free
states. Upon emergence of an anti-slavery national majority, abolitionists
would prefer national legislative power. Once a substantial national consen-
sus developed on the ashes of the Civil War—manifested in two-thirds of
both Houses of Congress and three-quarters of the states—it became time
to move all authority over the issue to the national level. These judgments
would not be principled decisions about federalism; they would be tactical
judgments about abolitionism.

To Preserve “the Spirit and Form of Popular Government”

It was an article of faith among many framers that republicanism could survive
only in a small jurisdiction. As stated by the prominent Anti-Federalist essay-
ist, Brutus, “a free republic cannot succeed over a country of such immense
extent, containing such a number of inhabitants, and these increasing in such
rapid progression as that of the whole United States.”>* They believed consoli-
dated national government would lead to oligarchic or despotic rule. Their
reasons may be reduced to three major themes: (1) enforcement of laws, (2)
nature of representation, and (3) cultivation of public spiritedness.

Enforcement of Laws

Obedience to the law can arise from two different sources: fear of punish-
ment and voluntary compliance. A republican government, which has a
minimal coercive apparatus, must rely predominantly upon the latter. As
Brutus explained, in a free republic “the government must rest for its sup-
port upon the confidence and respect which the people have for their gov-
ernment and laws”” To the advocates of decentralized government, this
necessarily implied that the units of government must be small and close to
the people. “The confidence which the people have in their rulers, in a free

republic,” according to Brutus, “arises from their knowing them, from their

Copyright © 2024 by the Board of Trustees of the Leland Stanford Junior University. All rights reserved.



being responsible to them for their conduct, and from the power they have of
displacing them when they misbehave.”® This confidence, he said, is impos-
sible in a country the size of the United States:

The different parts of so extensive a country could not possibly be made
acquainted with the conduct of their representatives, nor be informed
of the reasons upon which measures were founded. The consequence
will be, they will have no confidence in their legislature, suspect them
of ambitious views, be jealous of every measure they adopt, and will not
support the laws they pass.*®

This proposition seems consistent with public choice theory, since in a
smaller setting it is more likely that a strategy of cooperation will over-
come the “prisoner’s dilemma,” which in this context holds that the optimal
strategy for each citizen is to violate the law while all others abide by it. In
a smaller jurisdiction, there is greater likelihood of monitoring and of stig-
matization or retaliation, hence greater incentive to abide by legal and other
ethical norms.%

It is not clear, however, that states or even metropolitan areas are small
enough for this kind of direct popular accountability to exist. Moreover, the
consolidation of media markets and the advent of national social media as
principal venues for debate over political issues may have rendered much
of Brutus’s argument obsolete. Unfortunately, the new reality is probably
not that popular accountability has shifted from one level of government to
another, but that popular accountability has ceased to be operative in any
genuine sense at any level. Republicanism suffers when citizens cannot moni-
tor what their government is doing, with the ensuing loss of trust in the fair-
ness and wisdom of governing institutions.

Nature of Representation

One of the principal arguments for substantial state autonomy was that repre-
sentatives in a smaller unit of government will be closer to the people. Patrick
Henry, for example, warned in the Virginia ratifying convention that “throw-
ing the country into large districts . . . will destroy that connection that ought

to subsist between the electors and the elected.”®

Assuming representative
bodies of roughly the same number, any given representative will have fewer
constituents and a smaller district at the state or local level. Each citizen’s

influence on his representative, therefore, will be proportionately greater, and
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geographically concentrated minorities are more likely to achieve representa-
tion. For this reason, some reformers today advocate a substantial increase
in the size of the House of Representatives, which would entail a substantial
reduction in the size of most districts.® This marks a return to a debate among
delegates to the Constitutional Convention in 1787. Indeed, the last change
to the Constitution, on the last day of the Convention, was to increase the size
of the House.®®

Because federal electoral districts must of necessity be larger and more
populous than state legislative districts, representation is likely to be skewed
in favor of the well-known few.* The Federal Farmer argued that increasing
the number of representatives would make the nation “more democratical
and secure, strengthen the confidence of the people in it, and thereby render
it more nervous and energetic.”*® However, the sheer size of the United States
makes it impossible to increase the number of representatives sufficiently
without turning the Congress into what Madison called “the confusion of a
multitude.”%

Moreover, if representatives to the national government are required to
spend much of their time at the distant national capital, they are likely to lose
touch with the sentiments of their constituents, and instead come to identify
themselves with the interests of the central government.”” Even Madison real-
ized that “within a small sphere, this voice of the people could be most easily
collected, and the public affairs most accurately managed.”®

Cultivation of Public Spiritedness

Critics of governmental centralization warned that public spiritedness—
then called “public virtue”®—could be cultivated only in a republic of small
dimensions. Republicanism, it was thought, depended to an extraordinary
degree on the willingness of citizens to submerge their own passions and
interests for the common good.” The only substitute for public virtue was an
unacceptable degree of coercion, compatible only with nonrepublican forms
of government.

There were two reasons many founders believed that a centralized gov-
ernment would undermine republican virtue. First, public spiritedness is a
product of participation in deliberation over the public good. If the citizens
are actively engaged in the public debate, they will have more of a stake in the
community. The federal government is too distant and its compass too vast to
permit extensive participation by ordinary citizens in its policy formulations.
By necessity, decision making will be delegated to agents. But as they are cut
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off from active participation in the commonwealth, the citizens will become
less attached to it and more inclined to attend to their private affairs.

Second, the natural sentiment of benevolence,” which lies at the heart of
public spiritedness, is weaker as the distance grows between the individual
and the objects of benevolence. Individuals are most likely to sacrifice their
private interests for the good of their family, and then for their neighbors and,
by extension, their community. They are unlikely to place great weight upon
the well-being of strangers hundreds of miles away. It is unlikely, therefore,
that citizens of a nation as large as the United States will assume an attitude of
republican virtue toward national affairs.

Do these arguments still hold weight? It is a matter of contention. Are
smaller towns places of public virtue and political accountability, as the Anti-
Federalists thought, or of narrow-mindedness and prejudice, as Madison’s
theory might suggest? We are still debating this—as the popular country
song by Jason Aldean, “Try That in a Small Town,” illustrates.”” These debates
will not be resolved by consensus. They are opposite sides of the same coin.
The very features that make smaller units of government closer to the people
are also the features that make minorities within those communities uncom-
fortable. We can have effective, responsive, majoritarian democracy or we can
have maximal latitude for minority deviation from majority norms, but we
cannot have both—except, perhaps, by the device of lodging power at one
level for one kind of decision and another level for other decisions.

Conclusion

The argument for substantial state and local autonomy was powerful at the
time of the founding and remains so. Even though some Supreme Court
decisions over the last generation evince a greater respect for the constitu-
tional principles of federalism—marking a modest recovery from an all-time
low”—it is unclear the extent of their purchase. But there continues to be a
revival of interest, across the political spectrum, in devolution of governing
authority to state, city, and community levels. Due to a combination of politi-
cal paralysis in the national legislature and the sorting of citizens into more
homogeneous “red states” and “blue states,” the locus of policy debate seems
to be moving in a stateward direction.

Consideration of the reasons for decentralized political decision making
strengthens the case for why we may wish to retain or return to the founders’
political design. But a thorough analysis of federalism today would require, as
well, a more systematic appraisal of the arguments for a centralized national
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authority. Moreover, if these historical contentions are to have any practical
effect, much more thinking needs to be done about the appropriate role of
the judiciary, the Congress, and the states themselves. The vision that the
Supreme Court, having been informed of the founders’ intentions, now has
it in its power to restore the original constitutional scheme, is fanciful, and
would not necessarily be desirable even if it were less so. The Constitution
is everyone’s responsibility, and not just the Supreme Court’s. Restoration
of the constitutional order requires more than a history lesson directed to
the Court. It requires a renewed sense by the people of the relation of state
sovereignty to the public good, individual liberty, and popular government.

Whatever our chosen theory of interpretation, it is good to cast our minds
back to the time of the founding, when popular attention was directed,
uniquely in our history, to the issues of self-government. It is the only way to
recall, and perhaps recapture, what we may have lost.

The author wishes to thank Charles Edward Power for valuable research assistance.
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DISCUSSION

PauL E. PETERSON: There was one thing you didn’t mention at the beginning,
and that was the effort to make sure that we would have a common market,
which I think was, the states couldn’t interfere with trade. I think that was an
incredibly important thing that was done at the convention.

Although states have autonomy within the American federal system,
they cannot erect trade barriers that prevent a large common market. The
Constitution struck down the barriers that had arisen under the Articles of
Confederation. Europeans are still struggling to achieve a common market
that Americans take for granted.
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