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5. “Our Perfect

Constitution”
Revisited

Mark Tushnet

1. Introduction

In 1981, Henry Monaghan published an essay, “Our Perfect Consti-
tution,” that was highly critical of the assumption prevalent among
enthusiasts of the Warren Court that everything they believed desir-
able—particularly with respect to individual rights—could be
achieved through proper interpretation of the existing Constitution.!
Focusing on the then-lively conversation among academic constitu-
tional theorists about constitutional interpretation and substantive due
process, Monaghan described the “perfect Constitution” assumption

in these terms:

[P]roperly construed, the constitution guarantees against the polit-
ical order most equality and autonomy values which the

I would like to thank Marty Lederman, Christina Rodriguez, Louis Michael Seid-
man, and participants in the New York University Law School Faculty Research

Workshop for their comments on an earlier version of this chapter.
1. Henry P. Monaghan, Our Perfect Constitution, 56 N.Y.U. L. Rev. 353 (1981).
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commentators think a twentieth century Western liberal demo-

cratic government ought to guarantee to its citizens.2

He continued, “Each [commentator] asserts that there is a clear and
substantial connection between the constitution and current concep-
tions of political morality, a linkage not exhausted by any assumed
constitutional guarantee of a fair political system.” As these state-
ments indicate, the “perfect Constitution” assumption is closely tied
to issues of constitutional interpretation.”

Monaghan’s concluding comments show that his critique actu-
ally bites much more deeply, raising questions about the utility of
constitutional interpretation no matter what one’s interpretive
approach is. After criticizing the “perfect Constitution” assumption,
Monaghan wrote, “T'he constitution established a framework of gov-
ernment suitable to meet the middle distance needs of the nation at
the end of the eighteenth century and, with the Civil War amend-
ments, the nation’s needs at the turn of the twentieth century.” If
that is so, we can describe the “perfect Constitution” assumption dif-
ferently: The “perfect Constitution” assumption is that the existing
Constitution — properly construed, as Monaghan said —is entirely ade-
quate to meet the perceived needs of contemporary society. Properly
construed, the Constitution authorizes the national government to
engage in all the activities we (the people engaged in the discussion)
believe are necessary to accomplish the goals set out in the Pream-
ble—which is, in the present context, to “insure domestic Tranquility,
provide for the common defence, [and] promote the general Wel-

2. Id. at 358 (emphasis in original removed).

3. Id.

4. Monaghan’s criticism of the commentators he discussed was predicated on
his commitment to an interpretive method centering on originalism tempered by
stare decisis. See, e.g., id. at 360 (“I write from the perhaps ‘puerile’ bias that original
intent is the proper mode of ascertaining constitutional meaning, although important
concessions must now be made to the claims of stare decisis.” [citation omitted]. See
also id. at 374-83 (defending originalist interpretation against criticisms).

5. Id. at 395.
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fare.” And, properly construed, the Constitution places limits on the
exercise of the national government’s powers so as to “secure the
Blessings of Liberty to ourselves and our Posterity.”

The “perfect Constitution” assumption induces people —lawyers
and judges in particular—to believe more than that the existing Con-
stitution provides some answer to whatever problems we face. The
“perfect Constitution” assumption is that the answers we get from the
existing Constitution are pretty good ones, though perhaps not the
best imaginable ones. So, for example, the existing Constitution jus-
tifies the adoption of policies as part of the war on terrorism that
effectively combat terrorism without unduly impairing civil liberties.

[ argue that the “perfect Constitution” assumption is nearly ines-
capable. Every justice who wrote an opinion in Hamdi v. Rumsfeld
made that assumption.® This first part of the chapter demonstrates
that proposition. In Part II, I explain why the assumption is so prev-
alent. The circumstances under which constitutional cases arise place
real pressure on litigators and judges to assume that the (existing)
Constitution provides the resources to solve the problems they face.
Failing to find those resources in the existing Constitution means that
problems whose solution seems urgent will go unsolved. Yet, it often
turns out that the appearance of urgency is unjustified. What seemed
at first like an incredibly urgent problem turns out to be a long-term
condition. Rather than trying to solve the problem at once, we might
as well have taken a breath and tried to resolve the condition at a
more leisurely pace.

This process, flowing (as I argue) from the “perfect Constitution”
assumption, has generally bad consequences, which I describe in Part
III. To preview my conclusion: Although the assumption has some

6. Hamdi v. Rumsfeld, 124 S. Ct. 2633 (2004). Justice Scalia’s endorsement of
the assumption came with a modest qualification. See text accompanying notes infra
notes 46—47. For another exemplification of the “perfect Constitution,” see Michael
Stokes Paulsen, The Constitution of Necessity, 79 NoTRE DAME L. Rev. 1257 (2004),
discussed text accompanying notes 76-83 infra.
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positive consequences, it forces constitutional development into the
mode of interpretation, which is technical and legalistic, rather than
into the mode of public constitutional deliberation as exemplified by
the possibility of express amendment. As Monaghan suggested, from
an originalist point of view, it would be a miracle were the Consti-
tution entirely adequate to address the nation’s problems in the
twenty-first century.” Yet, the same point could be made about a
Constitution interpreted by any method. The “perfect Constitution”
assumption is that, properly construed, the Constitution lets us do
whatever we think needs to be done but stops us from doing whatever
we should not do. From the standpoint of any single decision maker,
however, a Constitution is hardly needed to accomplish that. Such a
decision maker will do whatever she thinks needs to be done and will
not do whatever she thinks she should not do. The standard move at
this point is one of institutional allocation: The Constitution, properly
construed, confers adequate power on the national government’s
political branches to do what actually needs to be done, and—again,
properly construed—it authorizes the courts to ensure that the polit-
ical branches do not do what should not be done. Constitutional
interpretation by the courts thus becomes the key to ensuring that
the perfect Constitution operates as it should.®

In doing so, it opens the courts to justified criticism of the sort
that Monaghan leveled against the Warren Court, and perhaps worse
for those of us who do not believe that courts should enjoy any gen-
eral immunity from criticism, it reduces the role ordinary citizens
play in constitutional development.” In short, it would be better were

7. But ¢f. CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA: THE STORY
OF THE CONSTITUTIONAL CONVENTION, MAY TO SEPTEMBER 1787 (1960).

8. The institutional allocation poses its own difficulties, to the extent that it
appears to license the courts to decide (1) whether the national government’s political
branches, taken together, have adequate power and, perhaps more important, (2)
how the Constitution allocates power among the political branches. For additional
discussion, see discussion of Justice Scalia’s opinion and the separation of powers

aspects of Justice O’Connor’s opinion later in this chapter.
9. “Citizens” is a word not without significance in the present context.
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the problems that terrorism poses for our constitutional order
addressed by the citizenry in general, through constitutional delib-
eration channeled into the amendment process, rather than exclu-
sively by the courts.!” The assumption that our Constitution is perfect
converts that conceptual possibility into a practical impossibility.

11. The “Perfect Constitution” Assumption in Hamdi

Justice O’Connor’s plurality opinion clearly displays the “perfect Con-
stitution” assumption in the care with which she constructs the
defense of the proposition that the president had the authority to
detain Hamdi and in the sloppiness with which she constructs the
proposition that the government can continue to hold Hamdi only if
it provides him with the opportunity to contest the grounds of his
detention in a proceeding with characteristics that Justice O’Connor
enumerates. The latter holding attracted the greatest share of public
comment, perhaps because it contained the (I assume, deliberately
inserted) attention-getting observation that “a state of war is not a
blank check for the President when it comes to the rights of the
Nation’s citizens.”!! The “perfect Constitution” assumption is com-
pletely obvious in the plurality’s discussion of its holding about due
process. The assumption is a bit harder to see in its discussion of
presidential power, which is why I begin by bringing out the way in
which that discussion makes the “perfect Constitution” assumption.

Justice O’Connor’s argument supporting the conclusion that the
president had the authority to order Hamdi’s detention is constructed

10. I refer to the amendment process primarily for heuristic purposes—that is, to
raise the possibility that modes of constitutional deliberation that are more open and
public than constitutional litigation would produce better, that is, more stable and
defensible, procedures for dealing with the kinds of issues posed by the war on
terrorism. Relying on the amendment process as the formal mechanism for addressing
those issues would require me to assume, as I do not, that the amendment process
is one perfect component in an elsewhere imperfect Constitution.

11. Hamdi, 124 S. Ct. at 2650.
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segment by segment. In form only a careful construction of the
authority the president had under the congressionally enacted Author-
ization for the Use of Military Force (AUMF), O’Connor’s argument
is committed only to the proposition that the president’s authority
exists when all the segments are in place; take one away, and the
president might lack authority (but perhaps he might have such
authority even in the absence of one or more of the segments).!?
Justice O’Connor’s opinion began by noting two preliminary points.
First, the president claimed that Article Il confers authority in him
to detain a citizen as an unlawful combatant. Second, the term
“unlawful combatant” was ill-defined. Justice O’Connor’s opinion
confined its holding to persons designated as unlawful combatants
who were “part of or supporting forces hostile to the United States

. in Afghanistan and who engaged in an armed conflict against
the United States there.”!*> On the first question, Justice O’Connor’s
opinion avoided the president’s contention by finding that Congress
had, in fact, authorized Hamdi’s detention in the AUMF, which
authorized the president to “use all necessary and appropriate force
against those nations, organizations, or persons he determines
planned, authorized, committed or aided the terrorist attacks” or “har-

bored such organizations or persons.”!*

12. Justice O’Connor’s opinion does not commit those who signed it to any
outcome when one of the segments is missing. Four justices— Scalia, Stevens, Souter,
and Ginsburg—would have held that Hamdi’s detention was not within the presi-
dent’s power (the latter two because the detention was not authorized by Congress),
and Justice Breyer joined Justice Stevens’s dissenting opinion in Rumsfeld v. Padilla,
124 S. Ct. 2711 (2004), which asserted that the detention of an American citizen
who had been seized outside the theater of war was unconstitutional. There would
thus appear to be five justices who think that the president lacks constitutional
authority to order the detention of an American citizen absent congressional author-
ization or arising from a seizure outside the theater of war.

13. Hamdi, 124 S. Ct. at 2639 (emphasis added, internal quotation marks
deleted).

14. Quoted id. at 2635. Justice Souter concluded that the AUMF did not author-
ize the detention of U.S. citizens, and that, in light of another statute’s requirement
that “[n]o citizens shall be imprisoned or otherwise detained by the United States
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Justice O’Connor’s opinion found “no doubt that individuals
who fought against the United States in Afghanistan as part of the
Taliban” were covered by the AUMF.!> Relying on the traditional
laws of war, the opinion found that detention of such individuals “for

the duration of the particular conflict in which they were captured”

16

was a “fundamental and accepted . . . incident to war,”'® a means of

ensuring that opponents would not return to the battlefield. Hamdi
argued that Congress had not authorized indefinite detention, to

which Justice O’Connor’s opinion replied by again invoking the laws

of war, which allow detention for as long as “active hostilities” last.!”

Conceding the ambiguity of defining in advance the termination
point of a “war on terrorism,” the opinion said that it was enough for
purposes of Hamdi’s case that “[a]ctive combat operations against Tal-
iban fighters apparently are ongoing in Afghanistan.” Because the
armed conflict giving rise to Hamdi’s seizure was continuing, the
traditional purpose of detention—to prevent someone from returning
to a battlefield—was served by his detention.!®

except pursuant to an Act of Congress,” 18 U.S.C. § 4001(a), the president lacked
(statutory) authority to detain Hamdi. That conclusion should have required an anal-
ysis of the president’s claim of authority from Article II alone (and the attendant
claim that such authority could be exercised in the face of a congressional prohibi-
tion). Saying that the president had only “hint[ed] of a constitutional challenge” to
§ 4001(a) but had not “present[ed]” one, Justice Souter “not[ed] the weakness of the
Government’s mixed claim of inherent, extrastatutory authority.” Id. at 2659 (Souter,
J., concurring in part, dissenting in part, and concurring in the judgment). Justice
Souter argued that the president could not rely on his power as commander-in-chief
to implement the traditional laws of war with respect to Hamdi, because the con-
ditions of Hamdi’s detention were inconsistent with those laws. Id. at 2658-59; see
also id. at 2659 (asserting that “what I have just said about” the traditional laws of
war in connection with statutory authorization “applies here [that is, to the consti-
tutional question] as well.” In addition, Justice Souter “recall[ed] Justice Jackson’s
observation that the President is not Commander in Chief of the country, only of
the military.” Id.

15. Id. at 2640.

16. Id.

17. Id. at 2641.

18. Id. at 2641-42. The opinion noted, “indefinite detention for the purpose of
interrogation is not authorized.” Id. at 2641.
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The “perfect Constitution” assumption shows two facets in this
analysis. First, the Constitution is perfect because it authorizes the
president to engage in activities that the plurality concluded were
appropriate for the national defense. Second, and more important,
the segments of the opinions—and the qualifications each segment
implicitly might place on the president’s authority—show that the
Constitution is perfect because, in the plurality’s view, take any one
segment away and Hamdi’s detention might become constitutionally
troubling.!” The detention of an American citizen on the president’s
say-so, without congressional authorization, would be constitutionally
bothersome; so would the detention, even with authorization, of a

0

citizen seized outside the theater of war;?’ so would the indefinite

detention of a citizen seized in the theater of war for purposes of
interrogation;?! and so on through each segment of the argument that
the plurality opinion constructs. The “perfect Constitution” assump-
tion underwrites the plurality’s apparent nervousness about the state
of affairs when one segment is cut out.??

As I indicated earlier, the other, seemingly more consequential
aspect of the plurality opinion displays the “perfect Constitution”
assumption even more dramatically. Here, the plurality adopts the
standard two-stage form of constitutional analysis of questions of
national power. The national government created by the Constitution
is one of the enumerated powers. At the first stage, one must find out
whether the national government—or, in the present context, the

19. I emphasize, though, that the plurality does not commit itself to the propo-
sition that Hamdi’s detention would be unconstitutional if one or another segment
were cut out.

20. Apparently, the detention of an American citizen seized anywhere other than
Afghanistan would be constitutionally problematic.

21. Or the detention after active combat operations end in Afghanistan of some-
one seized there.

22. Still, the plurality maintains a bit of distance from the “perfect Constitution”
assumption because it does not formally commit itself to the proposition that the
president would not have the requisite authority were one or more of the segments
lacking.
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president—-can locate a source in the Constitution for the authority
it (or he) wishes to exercise. Authority alone is not enough, though,
because the Constitution also limits the powers it unquestionably
confers on the organs of the national government.?* The second stage
involves asking whether some constitutional provision—in Hamdi,
the Fifth Amendment’s due process clause —limits the power the plu-
rality concluded the president had.?*

Justice O’Connor’s reliance on the “perfect Constitution”
assumption is apparent in her treatment of the due process question.

Answering that question, she wrote, required the Court to balance

“serious competing interests,”?> guided by the Court’s decision in

Mathews v. Eldridge.?® The plurality held that due process required
Hamdi to be given an opportunity to challenge the government’s
claim that he was in fact someone who had taken up arms against
the United States in Afghanistan by presenting his position to “a neu-

23. For example, no one today questions the national government’s power to
regulate the interstate transportation of prescription drugs by making it a crime to
mislabel such drugs. However, if the government compelled a defendant to testify
about her knowledge of the drug’s actual composition in her own criminal trial for
mislabeling, that would be a violation of the Fifth Amendment’s ban on self-incrim-
ination.

24. Justice Thomas’s dissenting opinion has a passage that obscured this two-stage
analysis. He began his discussion of the due process clause by raising the possibility
that the clause “requires only ‘that our Government must proceed according to the
“law of the land”—that is, according to written constitutional and statutory provi-
sions,” 124 S. Ct. at 2680 (Thomas, J., dissenting) (quoting In re Winship, 397 U.S.
358, 382 (1970) (Black, J., dissenting)). Though rejected by the Court, Justice Black’s
position is analytically coherent in the context he was dealing with—that is, where
the question is determining what limits the due process clause places on the power
of a government of general power (as state governments are). In that context, Black’s
position gives the clause the function of ensuring that government action be author-
ized by constitutional or statutory provisions. That function is served by conferring
those powers on a national government with limited powers. Justice Thomas’s sug-
gestion would make the Fifth Amendment’s due process clause redundant. It is also
inconsistent with long-standing precedent. See, e.g., Murray v. Hoboken Land &
Improvement Co., 59 U.S. (18 How.) 272 (1856).

25. Hamdi, 124 S. Ct. at 2646.

26. Mathews v. Eldridge, 424 U.S. 319 (1976).
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tral decisionmaker,” which could be “an appropriately authorized and
properly constituted military tribunal.”?” That decision maker could
rely on hearsay evidence. In addition, “the Constitution would not
be offended by a presumption in favor of the Government’s evidence,
so long as that presumption remained a rebuttable one.”?® Thus,
“once the Government puts forth credible evidence” that Hamdi was
an enemy combatant, the burden could be shifted to Hamdi “to rebut
that evidence with more persuasive evidence.”?”

Probably the best that can be said about these procedures is that
the Court simply made them up, and its invention may not be
entirely indefensible. Consider Justice O’Connor’s explanation for
allowing hearsay evidence to be used and for allowing a rebuttable
presumption in the government’s favor. She wrote that the “exigencies
of the circumstances” justified those rules.*”

As to hearsay, that explanation may sometimes make sense, at
least as long as the “exigencies” are closely tied to the definition of
unlawful combatant—a person seized on the battlefield —with which
Justice O’Connor worked. Although the person who captured the
detainee might be abroad or injured or dead, he might have provided
some account of the capture to a person who could testify.?! The
difficulty, though, is that some rules against the admissibility of hear-
say are predicated on the judgment that a decision maker cannot
assess the credibility of a person whose story is recounted by another.

Hamdi’s case illustrates the difficulty. The record before the
Court in Hamdi’s case was quite thin, but news accounts indicate
that he was captured by the forces of the Northern Alliance, which
was allied with the United States. The Northern Alliance turned

27. Hamdi, 124 S. Ct. at 2651.

28. Id. at 2649.

29. Id.

30. Id.

31. Justice O’Connor’s opinion did not address the obvious next question: Does
the government bear any burden of establishing the unavailability of the person
whose out-of-court statements are to be admitted?
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Hamdi over to U.S. forces, at which time someone affiliated with the
Northern Alliance told a U.S. soldier that Hamdi had been fighting
in a Taliban unit that surrendered to the Northern Alliance and, in
surrendering, turned over his rifle to the Northern Alliance.?? The
legality of Hamdi’s detention turns on whether the account provided
by the Northern Alliance is correct; but the neutral decision maker
has no basis on which to assess its truthfulness.

Now add the possibility of shifting the burden to the detainee
once credible evidence against him is introduced. Again, in some
contexts, such a shift might be justified. The decision maker might
invoke a presumption of regularity in connection with statements
made by U.S. soldiers and officials: In the absence of other evidence,
the decision maker could assume that U.S. soldiers and officials tell
the truth. Such a presumption would then justify shifting the burden
to Hamdi to explain why their statements were not true.

Compound hearsay and the rebuttable presumption, though,
and we have real problems. The presumption of regularity allows the
decision maker to conclude that the Northern Alliance forces did
indeed tell some U.S. soldier that Hamdi had surrendered with a
Taliban unit.’* The statement by the U.S. soldier would be credible,
and—if the information about Hamdi’s capture were accurate —it
might justify shifting the burden to Hamdi. The real hearsay problem,
though, is not with statements made by U.S. soldiers or officials; it is
with the statements made to such officials by the Northern Alliance.
Could a presumption of regularity be invoked as to those statements,
the only ones that actually bear on the legality of Hamdi’s detention?
Justice O’Connor’s opinion does not say.>*

32. See Hamdi, 124 S. Ct. at 2637 (quoting a declaration filed in the lower courts
by Michael Mobbs).

33. In addition, it allows the decision maker to conclude that that soldier did
indeed tell some other U.S. official that the Northern Alliance had said so.

34. Perhaps the statement recounted by the Northern Alliance is not “credible
evidence” that the detainee was an unlawful combatant. Hearsay that is inadmissible
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The procedures that the plurality makes up may be fine ones—
allowing a person held as an unlawful combatant a fair chance to
establish that he did not actually fit into the category, while respecting
the dithculties the government might face in coming up with evi-
dence in the middle of active combat operations.*> Or, the proce-
dures might be quite bad ones. They might be skewed in favor of
detainees if many were captured by non-U.S. forces. More likely, they
might be skewed in favor of the government by allowing the decision
maker to rely on hearsay evidence whose accuracy is difficult, though
not impossible, to assess and then to shift the burden to the
detainee—who is likely to be in a position only to tell his own story,
not to come up with evidence from anyone else—to rebut the gov-
ernment’s evidence.

As my phrasing indicates, I am skeptical about the adequacy of
the procedures Justice O’Connor devised. My point, though, is not
that the procedures are actually inadequate. It is that we simply can-
not know whether they are—and, even more important, neither can
Justice O’Connor or her colleagues. Justice Scalia called the plural-
ity’s reliance on Mathews v. Eldridge “constitutional improvisation.”*®
A person who thought judicial balancing in constitutional law was
acceptable might think that balancing works well when, but only
when, the judges have had enough experience to allow them to see
the advantages and disadvantages of a variety of procedures applied
to a range of problems. The judges can then use a form of common-
law reasoning (or, as it has come to be called, pragmatic judgment)

because of difficulties in assessing its accuracy might not be credible enough to justify
shifting the burden from the government to the detainee.

35. Again, I think it worth noting the connection between the definition of
“unlawful combatant” and the procedures the plurality found acceptable. Most obvi-
ously, the “exigencies of the circumstances” change rather dramatically once active
combat operations have concluded and, in some cases, might well change signifi-
cantly when the detainee was not seized on the battlefield.

36. Hamdi, 124 S. Ct. at 2672 (Scalia, J., dissenting).
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to define the procedures that will properly balance the interests at
stake in a new situation.’”

The plurality’s improvisation is troublesome precisely because
the Court has essentially no experience on one side of the balance.?®
Justice O’Connor’s opinion identifies the interest on Hamdi’s side as
“the most elemental of liberty interests—the interest in being free
from physical detention”?” and cites several cases in which the Court
addressed the procedures suitable when that interest is implicated by
varying statutory schemes. On the other side is the government’s inter-
est in keeping enemies off the battlefield. In designing procedures
that accommodate that interest, Justice O’Connor had nothing to go
on. The paragraph setting out the hearsay-rebuttable presumption
rules contains not a single citation.* As a matter of pure theory,
Justice O’Connor’s opinion might have been specitying a constitu-
tionally required minimum set of procedures, without suggesting that
those procedures were the best, or even pretty good ones.*! However,
the opinion’s rhetoric seems inconsistent with that theory. Even more,
the Court’s lack of experience with the problem at hand left it with
no basis for distinguishing between minimum requirements and
pretty good procedures. What Justice O’Connor did have was the
“perfect Constitution” assumption: Because the Constitution is per-

37. Cf. Monaghan, supra note 1 at 374 (“perfectionists . . . analogize constitu-
tional interpretation to the evolutionary, open-ended, case-by-case approach charac-
teristic of the common law method of adjudication.”).

38. Justice Scalia provided another, more scornful, characterization of the plu-
rality’s approach. Hamdi, 124 S. Ct. at 2672 (describing Eldridge as “a case involving
.. . the withdrawal of disability benefits!”) (ellipsis and emphasis in original). This
characterization arose from his principled opposition to the kind of balancing Eld-
ridge commends and need not be accepted by those who do not agree with that
opposition.

39. Id. at 2646.

40. Nor, of course, did the justices in the plurality have relevant real-world expe-
rience with military affairs to draw on.

41. In other words, the opinion might be taken to identify the constitutionally
required floor for procedures, without implying that there is no good policy reason
for using more robust procedures.
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fect, it must authorize the detention of unlawful combatants pursuant
to procedures that adequately balance the competing interests.
Justice Scalia came close to seeing that the plurality relied on
the “perfect Constitution” assumption, yet his perception was
obscured by his obsession with judicial willfulness. He derided the
plurality for its “Mr. Fix-it Mentality,” the view that the Court’s “mis-
sion [is] to Make Everything Come Out Right.”** If the president
failed to devise appropriate procedures, “Well, we will ourselves make
that failure good, so that this dangerous fellow . . . need not be set
free.”*® Further, even Justice Scalia ended up accepting the “perfect
Constitution” assumption, although he “d[id] not know whether” the
“tools” provided by the Constitution “are sufficient to meet the Gov-
ernment’s security needs” because that judgment was “far beyond
[his] competence . . . to determine.”** But, in the end, he too thought
that the Constitution was perfect because the courts would not inter-
vene were the president and Congress to decide that the tools the
Constitution gave them, and in particular the provision authorizing
them to suspend the privilege of the writ of habeas corpus, were
insufficient and therefore forged other, more effective tools that the
Constitution did not really give them. In short, Justice Scalia did not
himself have the “Mr. Fix-it Mentality,” but he was willing to sit by
and watch the president and Congress if they had that mentality.
Justice Scalia argued that the Constitution put the government
to a choice when U.S. citizens took up arms against it: Prosecute the
citizens for treason or suspend habeas corpus.*® Criminal prosecu-
tions come with the full set of procedures mandated by the Consti-
tution.*® If conditions make criminal prosecutions difficult or

42. Hamdi, 124 S. Ct. at 2673 (Scalia, ]., dissenting).

43. Id.

44. 1d.

45. As Justice Scalia’s initial formulation indicates— “prosecute him in federal
courts for treason or some other crime”—nothing but rhetorical force flows from
focusing on treason prosecutions. Id. at 2660.

46. Treason prosecutions come with the special requirement that treason be



Hoover Press : Berkowitz/Laws hberlw ch5 Mp_145_rev1_page 145

“OUR PERFECT CONSTITUTION” REVISITED 145

impossible, suspending the writ of habeas corpus allows the govern-
ment to relax or even entirely eliminate the procedural protections
available in criminal prosecutions. Those detained by the government
when the writ of habeas corpus is suspended get only those proce-
dures that Congress and the president choose to give them.

So far, so good —demonstrating, to this point, the Constitution’s
perfection. According to Scalia, the Constitution already provides ade-
quate means for accommodating national security and individual lib-
erty—at least if Congress agrees with the president that the writ
should be suspended.*” The Constitution, that is, imposes a political
constraint on the power to meet national security needs. What if the
president believes that national security requires detentions without
the panoply of criminal procedure protections, and Congress disa-
grees, and, on reflection, we (or, as I will emphasize in the next
section, the courts) conclude that the president was right? Perhaps
the possibility of a dangerous political impasse can explain some
uncertainty about the Constitution’s perfection.*®

More interesting, I think, are the problems associated with the
suspension of the writ of habeas corpus. The Constitution appears to
identify limited circumstances when Congress can suspend the writ—
“when in cases of rebellion or invasion the public safety may require

proved by confession in open court or by testimony of two witnesses to the same act
(U.S. Const,, art. 111, § 3, cl. 1).

47. Here I make the conventional assumption that Congress has the power to
suspend the writ (or, less strongly, that presidential suspensions of the writ are per-
missible for only the period it takes for the president to seek congressional suspension
and must terminate even if Congress fails to act one way or the other on such a
request). Cf. Hamdi, 124 S. Ct. at 2659 (Souter, J., concurring in part, dissenting in
part, and concurring in the judgment) (describing the possibility that “in a moment
of genuine emergency, when the Government must act with no time for deliberation,
the Executive may be able to detain a citizen if there is reason to fear he is an
imminent threat to the safety of the Nation and its people”).

48. Justice Scalia expressed uncertainty about the adequacy of the government’s
“tools” for protecting national security in a slightly different context—a discussion of
detentions in connection with criminal prosecutions. Id. at 2673 (Scalia, J., dissent-

ing).
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it.”* As Justice Scalia noted, one might question whether the attacks
of September 11 were an “invasion” within the meaning of the Con-
stitution and whether an invasion could then justify a suspension of
habeas corpus for an extended period thereafter.® The Constitution
would be imperfect if it prevented Congress and the president from
choosing to suspend the writ merely because the framers could not
anticipate all the circumstances under which suspension would be
an appropriate policy response to novel forms of military attack on
the United States. Justice Scalia preserved the Constitution’s perfec-
tion by saying that determining whether there had been an invasion
justifying suspension of the writ was a question for Congress, not for
the courts.

For this proposition, Justice Scalia relied on a paragraph —really,
a sentence—from Joseph Story’s Commentaries on the Constitution:
“It would seem, as the power is given to congress to suspend the writ
of habeas corpus in cases of rebellion or invasion, that the right to
judge, whether exigency had arisen, must exclusively belong to that
body.”! Yet, Story does not quite say what Justice Scalia needs him
to say.’> The suspension clause has two components: The writ can
be suspended (1) in cases of rebellion or invasion or (2) when the
public safety requires it. Story’s reference to exigency reads more com-
fortably as a reference to the second requirement than to the first.>?
At least under modern ideas about judicial competence, it would
seem easy to conclude that the courts lacked competence to deter-

49. US. Const,, art. I, § 9, cl. 2.

50. Hamdi, 124 S. Ct. at 2674.

51. 3 JosepH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
Statgs, § 1336 (1833), available at http:/Awww.constitution.org/js/js_332.htm (visited
Nov. 3, 2004).

52. In addition, as Jeffrey D. Jackson, “The Power to Suspend Habeas Corpus:
An Answer from the Arguments Surrounding Ex parte Merryman” (unpublished man-
uscript in my possession), observed, Story provided no authority to support his con-
clusion, a point made by early critics of Story’s view.

53. Even though Story quoted only the first requirement.
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mine whether public safety required the suspension of the writ and
substantially more difficult to conclude that they lacked competence
to determine whether an invasion or rebellion had occurred.>* Justice
Scalia preserves the “perfect Constitution” assumption by placing out-
side judicial ken the possibility that Congress and the president might
suspend habeas corpus when no invasion or rebellion had occurred.
Or, put another way, Justice Scalia modifies the “perfect Constitu-
tion” assumption slightly: The Constitution that the courts enforce is
perfect, even if the Constitution as a whole might not be.

Justice Scalia’s discussion of the suspension of habeas corpus
gave Justice Thomas the opportunity to express his agreement with
the broader “perfect Constitution” assumption. Justice Thomas relied
primarily on precedent to explain why detention of enemy combat-
ants that was authorized by Congress in general and implemented by
the president in good faith satisfied the requirements of due process.
That approach meant that Thomas did not have to rely heavily on
the kind of deep judgment embodied in the “perfect Constitution”
assumption. In describing Justice Scalia’s position, though, Justice
Thomas wrote, “Justice Scalia apparently does not disagree that the
Federal Government has all power necessary to protect the Nation,”>®
which—if, as seems to be true, this reflects Justice Thomas’s view as

56

well —is a version of the “perfect Constitution” assumption.”® Justice

Thomas’s response to Justice Scalia demonstrated, in a seemingly off-

54. The most relevant cases here are Powell v. McCormack, 395 U.S. 486 (1969),
and Walter Nixon v. United States, 506 U.S. 224 (1993). The former holds that the
courts have the power to determine that the Constitution’s reference to the “quali-
fications” of members of Congress refers to the three so-called standing requirements
of age, citizenship, and residency. The latter holds, albeit with some ambiguity, that
the courts do not have the power to determine whether impeachment proceedings
pursuant to Senate rules constituted a “trial” within the meaning of the Constitution.

55. Hamdi, 124 S. Ct. at 2682 (Thomas, ]., dissenting).

56. It should be noted as well that Justice Thomas’s opinion suggests no particular
concern about the possibility of an unjust detention, and to that extent, his conclu-
sion that the Constitution authorized Hamdi’s detention is at least consistent with
the “perfect Constitution” assumption.
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hand comment, that he did indeed share the assumption. Justice
Scalia relied on Congress’s power to suspend the writ of habeas cor-
pus as a means of dealing with problems that cases like Hamdi’s
might present. But, Justice Thomas observed, suspending the writ

“simply removes a remedy”;*” it does not make the president’s actions

lawful.>® Tt followed, according to Justice Thomas, that Justice Scalia’s
position would require the president or Congress “to act unconstitu-
tionally in order to protect the Nation.”” And then, the “perfect

Constitution” assumption comes out: “But the power to protect the

Nation must be the power to do so lawfully.”®”

The “perfect Constitution” assumption, then, is pervasive. I turn
to an analysis of its causes and then to its consequences.

11. Why Do We Assume That the Constitution Is Perfect?

The “perfect Constitution” assumption is pervasive because it allevi-
ates several concerns. Some constitutional issues seem to require
urgent resolution, but the only materials immediately at hand are the
provisions of the existing Constitution. To get the problem solved,

57. Id. at 2683.

58. This is the traditional understanding. So, for example, an official who arrests
and detains a person without probable cause while the writ is suspended is liable to
the detainee for damages. See WiLLiaM S. CHURCH, A TREATISE ON THE WRIT OF
HaBeas Corpus § 51 (1893). I have learned a great deal about these issues from
Jackson, supra note 52.

59. Hamdi, 124 S. Ct. at 2683. Justice Thomas’s analysis here might be incom-
plete. The suspension of the writ might bring into play another body of law —ordi-
narily referred to as martial law—under which the president’s actions would be
lawful. See Jackson, supra note 52 (citing JoEL PARKER, HaBEAS CORPUS, AND MAR-
TIAL LAaw: A REVIEW OF THE OPINION OF CHIEF JUSTICE TANEY IN THE CASE OF
Joun MERRYMAN [1861]). The Supreme Court has held that the Constitution does
not permit martial law to reign in areas where the ordinary civil courts are open. Ex
parte Milligan, 71 U.S. (4 Wall.) 2 (1866). This would of course limit the possibility
of the president’s acting lawfully pursuant to martial law when the writ of habeas
corpus had been suspended (as Justice Scalia seems to contemplate) in areas where
the civil courts were open.

60. Hamdi, 124 S. Ct. at 2683 (emphasis added).
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the Constitution must be perfect—and so we find ourselves forced to
make the “perfect Constitution” assumption, because we believe we
must solve the problem now.

We might avoid making the “perfect Constitution” assumption
if we could somehow avoid resolving the seemingly urgent problem.
However, the courts directly, and the public indirectly, will ordinarily
not find it satisfactory to do so by saying, “This is indeed an important
problem, which a decent Constitution would solve, but unfortunately
the Constitution we have is imperfect and doesn’t solve it.” The rea-
son for this is that not doing anything often will resolve the problem
in line with the position taken by what we can call the first mover.
So, for example, the president institutes a program for detaining U.S.
citizens as enemy combatants, the scope of which is normatively trou-
bling to some judges and members of the public. If the courts do
nothing, the president wins—or, at least, is placed in a good position
in any ensuing political struggle.®!

Finally, and perhaps most interesting, the “perfect Constitution”
assumption allows us today to place responsibility for our constitu-
tional condition on the framers rather than on ourselves. Sometimes
we might conclude that some misgivings we might have had about a
particular policy were mistaken because the framers gave us a perfect
Constitution. If our misgivings persist, the “perfect Constitution”
assumption allows us simultaneously to blame the framers and to
refrain from efforts to change the already perfect Constitution.

The role of urgency seems clear. Our constitutional system
allows anyone to bring to the courts” attention constitutional problems
the litigant believes to be deeply important.° Judges who share that
belief will tend to think that they ought to do what they can to address

61. The president’s position would be strengthened by his ability to assert cor-
rectly that the existing Constitution does not prohibit him from instituting the pro-
gram.

62. Subject, of course, to justiciability concerns not relevant here.
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the litigants’ constitutional complaint.®* However, all they can use is
the existing Constitution.®* Therefore, they are likely to think that
the Constitution must give them the tools to address what they believe
to be an urgent problem—and, of course, to do so correctly. That,
though, is the “perfect Constitution” assumption.

The issue of what to do with so-called enemy combatants illus-
trates the dynamics well. Combat operations or antiterrorist investi-
gations have placed a number of people in the government’s hands.
Government officials believe that those people are bent on damaging
the nation’s security; thus, the officials have to do something about,
and with, them. As a matter of both principle and political culture,
the officials will need to find some constitutional justifications for
what they end up doing.%®> To use the term that came up during the
Hamdi litigation, there are no “law-free” zones under government
control.®® Government officials will therefore make the “perfect Con-

stitution” assumption.

63. I describe the effects of urgency in general terms to indicate how we can
locate Monaghan’s concern with substantive due process decisions in a broader con-
text. See text accompanying note 4, supra.

64. The difficulty of amending the Constitution might lead to, or at least support,
the “perfect Constitution” assumption and its use of constitutional interpretation
rather than amendment, as judges and other decision makers ask, “Do you really
want us to delay resolution of this pressing problem until the cumbersome amend-
ment process comes to its conclusion? Why shouldn’t we instead act immediately
by interpreting the existing—and perfect—Constitution in a way that reaches the
right resolution?”

65. The principle is that officials of the national government, which is a govern-
ment of limited and enumerated powers, have no (lawful) power to do anything for
which the Constitution does not give them authority. The U.S. political culture is
one in which all officials actually believe that they must find constitutional authority
for what they do.

66. The first use of the term “law-free zone” in connection with the government’s
position that I have been able to locate is Toni Lacy, “Fates Unsure at U.S. Base in
Cuba,” USA Topay, Sept. 22, 2003. The applicable law may, of course, give exec-
utive officials unrestricted and unreviewable discretion. Yet, even in the situation
where such discretion seems most relevant—the treatment of enemies in the imme-
diate aftermath of their seizure on the battlefield—U.S. armed forces are governed
by the laws of war. (What made the government’s position in the Hamdi litigation
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Constitutional challenges to the officials’ actions ensue. What
will courts do? They too are likely to make the “perfect Constitution”
assumption. They must do so if they are to invalidate the officials’
action because, again, the existing Constitution is the only tool they
have. They are likely to do so if they uphold the officials” action for
the same reasons of principle and political culture that lead the offi-
cials themselves to make the assumption.

The “perfect Constitution” assumption has another seeming
advantage. It allows decision makers, particularly judges, to place, or
attempt to place, responsibility for policy outcomes on the shoulders
of someone—or something—else: the Constitution and its framers.
Justice Anthony Kennedy’s statement in the flag-burning case pro-
vides the best example of a justice coming as close as possible to
saying, “It’s not my fault if you don’t like what we're doing.” Explain-
ing his vote to find unconstitutional a law prohibiting flag burning
as a means of political protest,’” Justice Kennedy wrote, “The hard
fact is that sometimes we must make decisions we do not like. We
make them because they are right, right in the sense that the law and
the Constitution, as we see them, compel the result.”®

The strategy of using the “perfect Constitution” assumption to
defer criticism can sometimes be difficult to pull off. Justice Kennedy
preceded his effort to do so with a sentence that undercut his point:
“The outcome can be laid at no door but ours.”®” Similarly, the very

special was its claim that, while law in the form of the laws of war regulated the
treatment of enemy soldiers, the laws of war did not regulate the treatment of enemy
combatants, leaving the government with complete discretion with respect to people
in that category.)

67. I believe that this is the best characterization of the Court’s holding: The
Court interpreted the definition of “desecration” in an antidesecration statute to
identify only instances of flag destruction as a means of political protest.

68. Texas v. Johnson, 491 U.S. 397, 420-21 (1989) (Kennedy, J., concurring).
Justice Kennedy later expressed some misgivings about having made this “hand-
wringing” statement. MARK TUSHNET, A CourT DivipED: THE REHNQUIST COURT
AND THE FUTURE OF CONSTITUTIONAL Law 178 (2003).

69. Johnson, 491 U.S. at 420.
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offhandedness of the plurality’s construction of permissible procedu-
res in Hamdi demonstrated that the decision was the justices’, not
the Constitution’s. Still, sometimes the “perfect Constitution”
assumption does work to defer responsibility—as, for example, I
believe it did with respect to Justice O’Connor’s treatment of the
relationship between presidential power to detain and congressional
authorization thereof.

So far I have suggested the attractions of the “perfect Constitu-

<

tion” assumption. Courts, though, can avoid the “perfect Constitu-
tion” assumption by treating the constitutional questions posed to
them as nonjusticiable. They can, in form, refuse to decide whether
the Constitution authorizes or prohibits the ofhcials” action, thereby
refusing to express a view on whether the Constitution is perfect.
Although available in theory, this course is unlikely to be pursued by
judges who believe that the problem posed is one that urgently
requires resolution.

The reason is that doing nothing leaves the situation where it
was when the courts were first presented with the problem, and this
is not quite the status quo ante. Rather, it is the status quo after the
first mover—in the present context, the president—has done some-
thing.”? Consider a relatively pure form of the ensuing problem. The
president claims that the Constitution gives him authority to do what
he did, without congressional authorization or even in the face of a
congressional prohibition. The litigant challenging the president’s
action claims that the Constitution at least requires congressional
authorization for what the president did. Abstaining from deciding
between those claims gives the victory to the president.

That is not quite the end of the story. A court trying to stay out of
the fight might say to the litigant that her constitutional position,
although perhaps correct, must be vindicated through political action

70. More generally, the firstmover advantage results from the president’s position
as chief executive, whose situation-specific decisions can alter the contours of the
political terrain on which discussions of general policy take place.
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by persuading Congress to fight the president.”! As a matter of practical
politics, though, this comes close to awarding the victory to the pres-
ident—or, at least, guarantees that the political battle will be fought
on grounds favorable to the president. The reason, again, is the first-
mover advantage: The president has already acted. Congress must get
the president to change his position, and that is likely to be difficult.”

To summarize: Political actors and judges find that the “perfect
Constitution” assumption supports their inclinations to act in situa-
tions where they believe action is urgently required. The assumption
also allows them to defer responsibility for actual outcomes to the
Constitution (and its framers), avoiding the necessity to take respon-
sibility themselves. Finally, regarding the Constitution as imperfect
will relegate the problem to a political arena in which the first mover,
usually the president, has a systematic advantage, notwithstanding that
doing so is formally neutral as to the outcome. If these are reasons
for making the “perfect Constitution” assumption (or for rejecting the
alternative), what are the assumption’s consequences?

111. The Consequences of Assuming
That the Constitution Is Perfect

The “perfect Constitution” assumption has several consequences—
some implicating the courts and the public response to their deci-
sions, others implicating politics more broadly.

The “perfect Constitution” assumption is, again, that the Con-

71. Cf. Goldwater v. Carter, 444 U.S. 996 (1980) (opinion of Powell, ., concur-
ring) (arguing that the courts should not consider the claim that the Constitution
requires the Senate to participate in treaty terminations until the Senate itself as a
body had asserted that claim).

72. 1believe that the formal difficulties—that Congress can win its political battle
with the president only by assembling the two-thirds majorities in both houses needed
to override a veto—are often exaggerated. Compromises are more likely than are to-
the-death combat, but the president’s firstmover advantage means that the practical
compromises will tend to be favorable to the position the president initially staked
out.



Hoover Press : Berkowitz/Laws hberlw ch5 Mp_154_rev1_page 154

154 MARK TUSHNET

stitution, properly construed, provides the cure for all that ails us,
and, I must emphasize, sometimes it does provide an entirely satis-
factory cure. We have a thick history of constitutional adjudication,
providing courts with many resources to address novel problems.
Often enough, those resources will lead to a decent result through a
decent process. And, of course, only the “perfect Constitution”
assumption allows someone—the courts—to try to do something to
combat the executive’s firstmover advantages.

The assumption’s advantages are not always present, though.
Suppose we discover that the disease persists or that the cure is worse
than the disease was. Having moved into the mode of interpretation,
we will conclude that the problem lies not in the Constitution, but
in its misconstruction by the courts. In principle, of course, there is
nothing particularly troublesome about a deep assumption that places
the courts under close and critical scrutiny. Still, it is worth noting
the irony here: The “perfect Constitution” assumption seems to
empower the courts and, I believe, is strongly endorsed by those who
admire the role the courts can play in our constitutional system,”?
and yet the assumption opens the courts to the kinds of sharp criti-
cism, manifested perhaps in this chapter, that admirers of the courts
typically find distasteful.”*

An additional difficulty and another irony is that the “perfect
Constitution” assumption leads to the development of incoherent
and, [ suggest, even anticonstitutional constitutional doctrine.
Michael Stokes Paulsen’s recent invocation of the “perfect Consti-

73. That proposition is one of the underpinnings of Monaghan’s argument.

74. One recalls here Philip Kurland’s criticism of what he saw as the Warren
Court’s technical incompetence, quoting the sign that supposedly appeared in bars
on the frontier: “Don’t shoot the piano-player. He’s doing his best.” Philip Kurland,
The Supreme Court, 1963 Term— Foreword: “Equal in Origin and Equal in Title to
the Legislative and Executive Branches of the Government,” 78 Harv. L. Rev. 143,
176 (1964). Take the “perfect Constitution” assumption away, and the criticism takes
on a different coloration: “Don’t shoot the piano-player; he’s doing the best that he
can with badly written music.”
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tution” assumption in defense of what Paulsen calls “the Constitution
of necessity” provides a good illustration.”” Paulsen’s thesis is this:

[T]he Constitution should be construed to avoid constitutional
implosion . . . [a]nd where such an alternative saving construction
is not possible, the necessity of preserving the Constitution and
the constitutional order as a whole requires that priority be given
to the preservation of the nation whose Constitution it is, . . .
even at the expense of specific constitutional provisions. Moreo-
ver, the Constitution appears to vest the primary (but nonexclu-
sive) duty for making these sorts of constitutional judgments . . .
in the President.”®

To pin down the point: The Constitution, properly construed, gives
the president the power to ignore (violate) specific constitutional pro-
visions when, in the president’s judgment, doing so is indispensably
necessary to preserve the nation.””

Paulsen describes this as “a valuable and a dangerous arrange-
ment” —dangerous because the power he finds in the Constitution
“is capable of being misused.””® He seeks to temper concern about
misuse by describing the president’s power to determine that violating
the Constitution is indispensably necessary as being nonexclusive. For
Paulsen, Congress and the courts have roles to play in checking the
president’s power: through enactment of framework legislation, con-
trol over appropriations, the power to impeach the president, adju-
dication of ordinary cases.”” Yet, as Paulsen seems to understand,

these checks and, even more generally, the fact that the president’s

75. Paulsen, supra note 6. For parallel comments on Oren Gross’s attempt to
develop an account of procedurally constrained extraconstitutional action, see L.
Michael Seidman, The Secret Life of the Political Question Doctrine, 37 J. MARSHALL
L. Rev. 441, 472-76 (2004). My criticism of Paulsen’s position is entirely derived
from Seidman’s analysis.

76. Paulsen, supra note 6, at 1257-58.

77. Paulsen draws the “indispensably necessary” standard from Abraham Lincoln.
See id. at 1290.

78. Id. at 1258, 1259.

79. Id. at 1292-93.
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power under the Constitution is not exclusive, cannot truly eliminate
the risk of abuse. “In the end,” he wrote, “it all turns back on the
office of President of the United States.”” So, in the end, the pre-
scription one gets from the “perfect Constitution” is, “Be very careful
about who you elect as president.”! That, however, is a deeply anti-
constitutional prescription, because the point of constitutionalism is
to ensure that the people’s liberty will be secured by institutional
arrangements, not by the personal characteristics of those holding

2

power. Ironically, then, at least in this context, the “perfect Consti-

tution” assumption puts the Constitution in the service of anticonsti-

tutionalism.52

Another set of consequences of the “perfect Constitution”
assumption involves politics. I begin at the foundation of the “perfect
Constitution” assumption—the sense that specific problems urgently
require resolution. That sense sometimes, even often, turns out to be
mistaken. So, for example, litigation regarding the detention of enemy
combatants was fueled by the sense that something needed to be
done, and done quickly, to resolve the constitutional issues raised by
those detentions. Yet, nothing was done for more than two years and,

80. Id. at 1296. To make the point obvious: Suppose the president decides that
his course of action is indispensably necessary to preserve the nation and that Con-
gress is likely to interfere with his decisions by denying him funds, attempting to
impeach him, and the like. He therefore suspends the regular meeting of Congress
or forcibly excludes from Congress all those he concludes are likely to vote against
his program. (Similar examples could be developed for the courts.) Paulsen’s “Con-
stitution of necessity” —the Constitution, properly construed—appears to give the
president this power.

81. Barry Friedman commented, in a related context, that it may be that the only
solution to the normative problems associated with judicial review is, “Be very careful
to pick good judges.”

82. Paulsen’s analysis suggests that it may not be entirely satisfactory to confine
the “perfect Constitution” assumption to important matters, such as national pres-
ervation, while acknowledging the possibility of its imperfection with respect to less
important ones. Doing so would mean (only) that the “perfect Constitution” assump-
tion leads to anticonstitutional conclusions when important matters are involved,
while the Constitution’s imperfections regarding less important matters equally iron-
ically support constitutionalist commitments.



Hoover Press : Berkowitz/Laws hberlw ch5 Mp_157_rev1_page 157

“OUR PERFECT CONSTITUTION” REVISITED 157

in the case of Jose Padilla at this writing, counting. Suppose, then,
that at the very outset, our instinct was not to say, “I'he Constitution,
being perfect, resolves these problems, and all we need to do is to
get the courts to construe the Constitution properly,” but was instead,
“The Constitution, having been written two centuries ago, is probably
inadequate to the task of resolving this problem properly, so what we
have to do is amend it.”®® Perhaps the public discussion of what the
Constitution should be made to say would have yielded a better res-
olution, within the same two-year period, than we got from the
Supreme Court.%*

Justice Souter’s opinion in Hamdi hinted at one way to reach
this outcome, finding “one qualification” to his position that the pres-
ident cannot detain a U.S. citizen without express congressional
authorization: “[IJn a moment of genuine emergency, when the Gov-
ernment must act with no time for deliberation, the Executive may
be able to detain a citizen if there is reason to fear he is an imminent
threat to the safety of the Nation and its people.”® The thought I
take from this is the possibility of a system in which the president
can act, subject to a requirement that the action be undone within
a relatively short period, unless (in Justice Souter’s version) Congress
acts quickly to authorize the president’s action or (in my more general
version) the Constitution is amended to deal with the problem that
the existing Constitution fails to deal with.

Justice Souter’s opinion adopts the “perfect Constitution”
assumption. It would be inconsistent of me to do so. I therefore can-

83. I note later in this chapter one obvious way in which this scenario is an
impossible one.

84. I should note my sense that public deliberation in Congress over the proce-
dures to be used to determine whether a detained citizen was in fact an enemy
combatant would have generated a set of procedures that would provide somewhat
more robust protection to the detainee than Justice O’Connor’s opinion demanded
as a minimum.

85. Hamdi, 124 S. Ct. at 2659 (Souter, J., concurring in part, dissenting in part,
and concurring in the judgment).
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not assert that the Constitution, properly construed, gives the presi-
dent the power to detain for a short period, subject to some
enforceable order to release the detainee if the Constitution is not in
fact amended within that period.®® In addition, the firstmover prob-
lem I discussed earlier makes it impossible to prescribe rules predi-
cated on the “imperfect Constitution” assumption. Until we think
about the ways in which the Constitution should be amended, we
cannot know whether the Constitution’s imperfection lies in the fact
that it fails to authorize the president to take necessary actions (in
which case the existing Constitution should be construed to require
the immediate release of the detainees) or in the fact that it places
inadequate procedural safeguards on the detention process (in which
case the existing Constitution should be construed to allow the pres-
ident to detain people without affording them significant procedural
safeguards).

The “perfect Constitution” assumption licenses interpretations —
of course, often quite contradictory ones—of the existing Constitu-
tion. The “imperfect Constitution” assumption cannot—that is its
point. I suggest that the “imperfect Constitution” assumption is val-
uable in a different way. More than the “perfect Constitution”
assumption does, the “imperfect Constitution” assumption may gen-
erate public deliberation over how a nation ordered by the Consti-
tution should address problems quite different from those faced by
the Constitution’s framers. Or, to adapt Larry Kramer’s formulation,
We the People may do a better job of resolving our problems than
They the Judges do.®”

86. Were I to accept the “perfect Constitution” assumption, I would formulate
the rule as one requiring release unless some significant steps were taken to amend
the Constitution within a relatively short period and as requiring periodic reconsid-
eration of continued detention in light of the progress made toward constitutional
amendment. Cf. Bruce Ackerman, The Emergency Constitution, 113 YaLe L.J. 1029
(2004) (proposing a system in which similar periodic reconsiderations occur).

87. For Kramer’s version, see Larry Kramer, The Supreme Court 2000 Term: Fore-
word: We the Court, 115 Harv. L. Rev. 4 (2001).



